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STATEMENT OF JURISDICTION
The court below entered an Order for Payment of Possession Bond in this
matter on July 14, 2008.

R. at 192 et seq.

On July 25, 2008, counsel for

Defendant/Appellant Bad Boys Bail Bonds ("Bad Boys") filed a Motion to set
Aside Judgment, For Joinder of Bad Boys Bail Bonds, and Exoneration of Bond.
R. at 198 et seq. The Honorable Faust, J., in a Minute Order dated August 25,
2008, denied Bad Boys' Motion in its entirety. R. at 230 et seq. On October 9,
2008, Bad Boys filed a motion to reconsider the previous denial. R. at 247 et seq.
In the interim, Plaintiff had filed a Motion for Order to Show Cause against Bad
Boys. R. at 241, Bad Boys response at R. 254. All of the pending motions were
heard by Judge Faust on November 19, 2008, with the matters taken under
advisement.

R. at 274.

Plaintiffs motion was granted and Bad Boys'

reconsideration denied in a Memorandum Decision of November 24, 2008. R. at
275. A Judgment entered against Bad Boys on December 29, 2008, rendering the
matter final. R. at 287. The matter was timely appealed. The Utah Supreme Court
had jurisdiction under

UTAH CODE ANN.

§ 78A-3-102(3)(j). The Supreme Court

transferred this case to the Court of Appeals under

UTAH CODE ANN.

103(2)(j). Pursuant to these statutes and

APP.

jurisdiction.

vii

UTAH

R.

§ 78A-4-

P. 3(a), this Court has

STATEMENT OF THE ISSUES
ISSUE 1: Whether the trial court erred in denying Bad Boys' motion for
joinder.
STANDARD OF REVIEW:

This issue presents a question of law,

whereby the Court will review the decision of the trial court for correctness. A
review for correctness "ced[es] no deference to the [trial] court." Moss v. Pete
Suazo Utah Athletic Comm'n, 2007 UT 99 at f8, 175 P.3d 1042 (citing Oakwood
Vill LLC v. Albertsons, Inc., 2004 UT 101 at f9, 104 P.3d 1226). Bad Boys'
motion was made under the Utah Rules of Civil Procedure; the trial court's
decision necessarily involved a reading of the same.

"Matters of statutory

construction are questions of law that are reviewed for correctness." Encon Utah,
LLC v. Fluor Ames Kraemer, LLC, 2009 UT 7,111, 622 Utah Adv. Rep. 23.
Preservation in the record: R. at 198 et seq.; R. at 247 et seq.; R. at 306
(internal pagination).
ISSUE 2: Whether the trial court erred in granting a judgment to Plaintiff of
$10,000.00 on the surety appearance (bail) bond posted by Bad Boys as if it were a
statutory possession bond.
STANDARD OF REVIEW: This issue presents two questions of law,
involving contract interpretation and statutory interpretation.

The Court of

Appeals accords "a trial court's interpretation of a contract no deference and

viii

reviews it for correctness." Encon, 2009 UT 7, f l l , 622 Utah Adv. Rep. 23.
"Matters of statutory construction are questions of law that are reviewed for
correctness." Id However, after this Court interprets the contract, an analysis in
equity on the contract will be required in order to assess the trial court's ruling.
This will require challenging findings of fact of the trial court. A trial court's
factual findings are reviewed for "clear error" and this Court "will overturn a
factual finding only if it is against the clear weight of the evidence." Id. (internal
citation omitted).
Preservation in the record: R. at 198 et seq.; R. at 247 et seq.; R. at 306
(internal pagination).
ISSUE 3: Whether the trial court erred in denying Bad Boys' Rule 60(b)
Motion to Set Aside.
STANDARD OF REVIEW: This issue presents a mixed question of law
and fact. In "the context of a denial of a rule 60(b) motion, [the Court] review[s] a
district court's findings of fact under a clear error standard of review, while [the
Court] review[s] a district court's conclusions of law for correctness." Swallow v.
Kennard, 2008 UT App 134, fl9, 183 P.3d 1052 (internal citations omitted for
clarity). A review for correctness "ced[es] no deference to the [trial] court." Moss
v. Pete Suazo Utah Athletic Comm'n, 2007 UT 99 at ^[8, 175 P.3d 1042 {citing
Oakwood Vill LLC v. Albertsons, Inc., 2004 UT 101 at \9, 104 P.3d 1226).

ix

Assailing findings of fact requires that an appellant "first marshal all the evidence
in support of the findings and then demonstrate that the evidence, including all
reasonable inferences drawn therefrom, is insufficient to support the findings."
Encon, 2009 UT 7, |46, 622 Utah Adv. Rep. 23 (citing Ockey v. Lehmer, 2008 UT
37,f34n.32, 189P.3d51).
Preservation in the record: R. at 198 et seq.; R. at 247 et seq.; R. at 306
(internal pagination).
ISSUE 4: Whether the trial court erred by refusing to exonerate the surety
appearance (bail) bond posted by Bad Boys after Bad Boys had fully performed its
obligations thereunder.
STANDARD OF REVIEW:
governed by

UTAH CODE ANN.

Bail bonds and their exoneration are

§ 77-20b-101 et seq. This issue therefore again

presents a question of statutory interpretation. "Matters of statutory construction
are questions of law that are reviewed for correctness." Encon Utah, LLC v. Fluor
Ames Kraemer, LLC, 2009 UT 7, \\\,

622 Utah Adv. Rep. 23. A review for

correctness "ced[es] no deference to the [trial] court." Moss v. Pete Suazo Utah
Athletic Comm % 2007 UT 99 at ^ 8, 175 P.3d 1042 {citing Oakwood Vill LLC v.
Albertsons, Inc., 2004 UT 101 at f9, 104 P.3d 1226).
Preservation in the record: R. at 198 et seq.; R. at 247 et seq.; R. at 306
(internal pagination).

x

DETERMINATIVE CONSTITUTIONAL PROVISIONS, STATUTES,
ORDINANCES AND RULES
UTAH CODE ANN.

§ 31A-5-504

Failure to pay bail bond forfeiture — Grounds for suspension and revocation
of bail bond surety license
(1) As used in this section:
(a) "Company" means a bail bond surety company.
(b) "Judgment'1 means a judgment of bond forfeiture issued under
Section 77-20b-104.
(2) (a)
(i) A company shall pay a judgment not later than 15 days
following service of notice upon the company from a prosecutor of the entry
of the judgment.
(ii) A company may pay a bond forfeiture to the court prior to
judgment.
(b) A prosecutor who does not receive proof of or notice of payment
of the judgment within 15 days after the service of notice to the
company of a judgment shall notify the commissioner of the failure to
pay the judgment.
(c) If notice of entry of judgment is served upon the company by mail,
three additional days are added to the 15 days provided in Subsections
(2)(a), (2Kb), and (2)(d).
(d) A prosecutor may not proceed under Subsection (2)(b) if a
company, within 15 days after service of notice of the entry of
judgment is served:
(i) files a motion to set aside the judgment or files an
application for an extraordinary writ; and

xi

(ii) provides proof that the surety has posted the judgment
amount with the court in the form of cash, a cashier's check, or
certified funds.
(e) As used in this section, the filing of the following tolls the time
within which a company is required to pay a judgment if the motion
or application is filed within 15 days after the day on which service of
notice of the entry of a judgment is served:
(i) a motion to set aside a judgment; or
(ii) an application for extraordinary writ.
(3) The commissioner shall suspend the license of the company not later
than five days following receipt of notice from a prosecutor of the
company's failure to pay the judgment.
(4) If the prosecutor receives proof of or notice of payment of the judgment
during the suspension period under Subsection (3), the prosecutor shall
immediately notify the commissioner of the payment. The notice shall be in
writing and by the most expeditious means possible, including facsimile or
other electronic means.
(5) The commissioner shall lift a suspension under Subsection (3) within
five days of the day on which all of the following conditions are met:
(a) the suspension has been in place for no fewer than 14 days;
(b) the commissioner has received written notice of payment of the
unpaid forfeiture from the prosecutor; and
(c) the commissioner has received:
(i) no other notice of any unpaid forfeiture from a prosecutor; or
(ii) if a notice of unpaid forfeiture is received, written notice
from the prosecutor that the unpaid forfeiture has been paid.

xii

(6) The commissioner shall commence an administrative proceeding and
revoke the license of a company that fails to meet the conditions under
Subsection (5) within 60 days following the initial date of suspension.
UTAH CODE ANN.

§ 31A-35-102(l)-(4), (10)

As used in this chapter:
(1) "Bail bond" means a bond for a specified monetary amount that is:
(a) executed by a bail bond producer licensed in accordance with
Section 31A-35-401; and
(b) issued to a court, magistrate, or authorized officer as security for
the subsequent court appearance of the defendant upon the defendant's
release from actual custody pending the appearance.
(2) "Bail bond producer" means an individual who:
(a) is appointed by:
(i) a surety insurer that issues bail bonds; or
(ii) a bail bond surety company licensed under this chapter;
(b) is appointed to execute or countersign undertakings of bail in
connection with judicial proceedings; and
(c) receives or is promised money or other things of value for
engaging in an act described in Subsection (2)(b).
(3) "Bail bond surety" means a person that:
(a)

(i) is a bail bond surety company licensed under this chapter; or
(ii) a surety insurer; and

(b) issues bonds to secure:
(i) the release of a person from incarceration; and

xiii

(ii) the appearance of that person at court hearings.
(4) "Bail bond surety company" means any sole proprietor or entity who:
(a)
(i) is the agent of a surety insurer that issues a bail bond in
connection with judicial proceedings;
(ii) pledges the assets of a letter of credit from a Utah
depository institution for a bail bond in connection with judicial
proceedings; or
(iii) pledges personal or real property, or both, as security for a
bail bond in connection with judicial proceedings; and
(b) receives or is promised money or other things of value for a
service described in Subsection (4)(a).
(10) "Principal" means an individual or corporation whose performance is
guaranteed by bond.
UTAH CODE ANN.

§ 77-20-7(l)(a)

The principal and the sureties on the written undertaking are liable on the
undertaking during all proceedings and for all court appearances required of
the defendant up to and including the surrender of the defendant in execution
of any sentence imposed irrespective of any contrary provision in the
undertaking. Any failure of the defendant to appear up to and including
execution of sentence when required is a breach of the conditions of the
undertaking or bail and subjects it to forfeiture irrespective of whether or not
notice of appearance was given to the sureties.
UTAH CODE ANN.

§ 77-20b-101

The text of this statute is reproduced in its entirety in the Addendum.
UTAH CODE ANN.

§ 77-20b-102

The text of this statute is reproduced in its entirety in the Addendum.
UTAH CODE ANN.

§ 77-20b-104
xiv

Forfeiture of bail
(1) If a surety fails to bring the defendant before the court within the time
provided in Section 77-20b-102, the prosecuting attorney may request the
forfeiture of the bail by:
(a) filing a motion for bail forfeiture with the court, supported by
proof of notice to the surety of the defendant's nonappearance; and
(b) mailing a copy of the motion to the surety.
(2) A court shall enter judgment of bail forfeiture without further notice if it
finds by a preponderance of the evidence:
(a) the defendant failed to appear as required;
(b) the surety was given notice of the defendant's nonappearance in
accordance with Section 77-20b-101;
(c) the surety failed to bring the defendant to the court within the sixmonth period under Section 77-20b-102; and
(d) the prosecutor has complied with the notice requirements under
Subsection (1).
(3) If the surety shows by a preponderance of the evidence that it has failed
to bring the defendant before the court because the defendant is deceased
through no act of the surety, the court may not enter judgment of bail
forfeiture and the bond is exonerated.
(4) The amount of bail forfeited is the face amount of the bail bond, but if
the defendant is in the custody of another jurisdiction and the state extradites
or intends to extradite the defendant, the court may reduce the amount
forfeited to the actual or estimated costs of returning the defendant to the
court's jurisdiction. A judgment under Subsection (5) shall:
(a) identify the surety against whom judgment is granted;
(b) specify the amount of bail forfeited;
xv

(c) grant the forfeiture of the bail; and
(d) be docketed by the clerk of the court in the civil judgment docket.
(5) A prosecutor may immediately commence collection proceedings to
execute a judgment of bond forfeiture against the assets of the surety.
UTAH CODE ANN.

§ 78B-6-808

Possession bond of plaintiff - Alternative remedies
(1) At any time between the filing of the complaint and the entry of final
judgment, the plaintiff may execute and file a possession bond. The bond
may be in the form of a corporate bond, a cash bond, certified funds, or a
property bond executed by two persons who own real property in the state
and who are not parties to the action.
(2) The court shall approve the bond in an amount which is the probable
amount of costs of suit and damages which may result to the defendant if the
suit has been improperly instituted. The bond shall be payable to the clerk of
the court for the benefit of the defendant for all costs and damages actually
adjudged against the plaintiff.
(3) The plaintiff shall notify the defendant of the possession bond. This
notice shall be served in the same manner as service of summons and shall
inform the defendant of all of the alternative remedies and procedures under
Subsection (4).
(4) The following are alternative remedies and procedures applicable to an
action if the plaintiff files a possession bond under Subsections (1) through
(3):
(a) With respect to an unlawful detainer action based solely upon
nonpayment of rent or other amounts due, the existing contract shall
remain in force and the complaint shall be dismissed if the defendant,
within three calendar days of the service of the notice of the
possession bond, pays accrued rent, all other amounts due, and other
costs, including attorney fees, as provided in the rental agreement.

xvi

(b) (i) The defendant may remain in possession if he executes and
files a counter bond in the form of a corporate bond, a cash bond,
certified funds, or a property bond executed by two persons who own
real property in the state and who are not parties to the action.
(ii) The form of the bond is at the defendant's option.
(iii) The bond shall be payable to the clerk of the court.
(iv) The defendant shall file the bond prior to the later of the
expiration of three business days from the date he is served with
notice of the filing of plaintiffs possession bond or within 24
hours after the court sets the bond amount.
(v) Notwithstanding Subsection (4)(b)(iv), the court may allow
a period of up to 72 hours for the posting of the counter bond.
(vi) The court shall approve the bond in an amount which is the
probable amount of costs of suit, including attorney fees and
actual damages which may result to the plaintiff if the
defendant has improperly withheld possession.
(vii) The court shall consider prepaid rent to the owner as a
portion of the defendant's total bond.
(c) If the defendant demands, within three days of being served with
notice of the filing of plaintiffs possession bond, the defendant shall
be granted a hearing within three days of the defendant's demand.
(5) If the defendant does not elect and comply with a remedy under
Subsection (4) within the required time, the plaintiff, upon ex parte motion,
shall be granted an order of restitution. A constable or the sheriff of the
county where the property is situated shall return possession of the property
to the plaintiff promptly.
(6) If the defendant demands a hearing under Subsection (4)(c), and if the
court rules after the hearing that the plaintiff is entitled to possession of the
property, the constable or sheriff shall promptly return possession of the
property to the plaintiff. If at the hearing the court allows the defendant to
remain in possession and further issues remain to be adjudicated between the
xvii

parties, the court shall require the defendant to post a bond as required in
Subsection (4)(b) and shall expedite all further proceedings, including
beginning the trial no later than 30 days from the posting of the plaintiffs
bond, unless the parties otherwise agree.
(7) If at the hearing the court rules that all issues between the parties can be
adjudicated without further court proceedings, the court shall, upon
adjudicating those issues, enter judgment on the merits.
UTAHR. APP. P.

30(a)

Decision of the court: dismissal; notice of decision.
(a) Decision in civil cases. The court may reverse, affirm, modify, or
otherwise dispose of any order or judgment appealed from. If the findings of
fact in a case are incomplete, the court may order the trial court or agency to
supplement, modify, or complete the findings to make them conform to the
issues presented and the facts as found from the evidence and may direct the
trial court or agency to enter judgment in accordance with the findings as
revised. The court may also order a new trial or further proceedings to be
conducted. If a new trial is granted, the court may pass upon and determine
all questions of law involved in the case presented upon the appeal and
necessary to the final determination of the case.
UTAH R. APP. P.

29(a)

(a) In general. Oral argument will be allowed in all cases unless the court
concludes:
(a)(1) The appeal is frivolous; or
(a)(2) The dispositive issue or set of issues has been recently authoritatively
decided; or
(a)(3) The facts and legal arguments are adequately presented in the briefs
and record and the decisional process would not be significantly aided by
oral argument.
UTAH R. APP. P. 34(a) and (c)

xviii

(a) To whom allowed. Except as otherwise provided by law, if an appeal is
dismissed, costs shall be taxed against the appellant unless otherwise agreed
by the parties or ordered by the court; if a judgment or order is affirmed,
costs shall be taxed against appellant unless otherwise ordered; if a judgment
or order is reversed, costs shall be taxed against the appellee unless
otherwise ordered; if a judgment or order is affirmed or reversed in part, or
is vacated, costs shall be allowed as ordered by the court. Costs shall not be
allowed or taxed in a criminal case.
(c) Costs of briefs and attachments, record, bonds and other expenses on
appeal. The following may be taxed as costs in favor of the prevailing party
in the appeal: the actual costs of a printed or typewritten brief or memoranda
and attachments not to exceed $3.00 for each page; actual costs incurred in
the preparation and transmission of the record, including costs of the
reporter's transcript unless otherwise ordered by the court; premiums paid
for supersedeas or cost bonds to preserve rights pending appeal; and the fees
for filing and docketing the appeal.
U T A H R . CIV. P. 19

Joinder of persons needed for just adjudication.
(a) Persons to be joined if feasible. A person who is subject to service of
process and whose joinder will not deprive the court of jurisdiction over the
subject matter of action shall be joined as a party in the action if
(1) in his absence complete relief cannot be accorded among
those already parties, or
(2) he claims an interest relating to the subject of the action and
is so situated that the disposition of the action in his absence
may
(i) as a practical matter impair or impede his ability to
protect that interest or
(ii) leave any of the persons already parties subject to a
substantial risk of incurring double, multiple, or
otherwise inconsistent obligations by reason of his
claimed interest.
xix

If he has not been so joined, the court shall order that he be made a party. If
he should join as a plaintiff but refuses to do so, he may be made a
defendant, or, in a proper case, an involuntary plaintiff. If the joined party
objects to venue and his joinder would render the venue of the action
improper, he shall be dismissed from the action.
(b) Determination by court whenever joinder not feasible. If a person as
described in Subdivision (a)(l)-(2) hereof cannot be made a party, the court
shall determine whether in equity and good conscience the action should
proceed among the parties before it, or should be dismissed, the absent
person being thus regarded as indispensable. The factors to be considered by
the court include: first, to what extent a judgment rendered in the person's
absence might be prejudicial to him or those already parties; second, the
extent to which, by protective provisions in the judgment, by the shaping of
relief, or other measure, the prejudice can be lessened or avoided; third,
whether a judgment rendered in the person's absence will be adequate;
fourth, whether the plaintiff will have an adequate remedy if the action is
dismissed for nonjoinder.
(c) Pleading reasons for nonjoinder. A pleading asserting a claim for relief
shall state the names, if known to the pleader, of any persons as described in
Subdivision (a)(l)-(2) hereof who are not joined, and the reasons why they
are not joined.
(d) Exception of class actions. This rule is subject to the provisions of Rule
23.
UTAH R. CIV. P. 20

Permissive joinder of parties.
(a) Permissive joinder. All persons may join in one action as plaintiffs if
they assert any right to relief jointly, severally, or in the alternative in respect
of or arising out of the same transaction, occurrence, or series of transactions
or occurrences and if any question of law or fact common to all of them will
arise in the action. All persons may be joined in one action as defendants if
there is asserted against them jointly, severally, or in the alternative, any
right to relief in respect of or arising out of the same transaction, occurrence,
or series of transactions or occurrences and if any question of law or fact
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common to all of them will arise in the action. A plaintiff or defendant need
not be interested in obtaining or defending against all the relief demanded.
Judgment may be given for one or more of the plaintiffs according to their
respective rights to relief, and against one or more defendants according to
their respective liabilities.
(b) Separate trials. The court may make such orders as will prevent a party
from being embarrassed, delayed, or put to expense by the inclusion of a
party against whom he asserts no claim and who asserts no claim against
him, and may order separate trials or make other orders to prevent delay or
prejudice.
UTAHR. CIV. P. 60

Relief from judgment or order.
(a) Clerical mistakes. Clerical mistakes in judgments, orders or other parts of
the record and errors therein arising from oversight or omission may be
corrected by the court at any time of its own initiative or on the motion of
any party and after such notice, if any, as the court orders. During the
pendency of an appeal, such mistakes may be so corrected before the appeal
is docketed in the appellate court, and thereafter while the appeal is pending
may be so corrected with leave of the appellate court.
(b) Mistakes; inadvertence; excusable neglect; newly discovered evidence;
fraud, etc. On motion and upon such terms as are just, the court may in the
furtherance of justice relieve a party or his legal representative from a final
judgment, order, or proceeding for the following reasons:
(1) mistake, inadvertence, surprise, or excusable neglect;
(2) newly discovered evidence which by due diligence could not have
been discovered in time to move for a new trial under Rule 59(b);
(3) fraud (whether heretofore denominated intrinsic or extrinsic),
misrepresentation or other misconduct of an adverse party;
(4) the judgment is void;
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(5) the judgment has been satisfied, released, or discharged, or a prior
judgment upon which it is based has been reversed or otherwise
vacated, or it is no longer equitable that the judgment should have
prospective application; or
(6) any other reason justifying relief from the operation of the
judgment.
The motion shall be made within a reasonable time and for reasons (1), (2),
or (3), not more than 3 months after the judgment, order, or proceeding was
entered or taken. A motion under this Subdivision (b) does not affect the
finality of a judgment or suspend its operation. This rule does not limit the
power of a court to entertain an independent action to relieve a party from a
judgment, order or proceeding or to set aside a judgment for fraud upon the
court. The procedure for obtaining any relief from a judgment shall be by
motion as prescribed in these rules or by an independent action.
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STATEMENT OF THE CASE
1.

This

case

began

as

an

action

for

unlawful

detainer

by

Plaintiff/Appellee Dixon Building, LLC against Defendants Adrian and Rosae
Jefferson, filed on May 9, 2008. R. at 1. The Jeffersons are not party to this
appeal.
2.

A Hearing on Immediate Occupancy was held on June 9, 2008 before

the Honorable Judge Dever, Third Judicial District Court. R. at 81.
3.

The Minute Entry reflects the following: "Court orders defendant is to

pay amount owed or defendant has to post a $10,000.00 bond in order to stay.
Court gives 72 hours to post bond or must leave the premises." R. at 81.
4.

Defendants Jefferson approached Defendant/Appellant Bad Boys

about posting the bond. Aff. Larry Nowak, R. at 251 et seq.
5.

Bad Boys is a Utah corporation in the sole business of posting surety

appearance bonds (bail bonds) and is duly licensed for the same by the State of
Utah. Id.
6.

Mr. Nowak, a principal of Bad Boys, told the Jeffersons that he did

not believe that he could post such a bond. Id.
7.

The Jeffersons persisted, however, and Mr. Nowak checked with

Judge Dever's clerk, Darla Cruz, to verify that he could in fact post an appearance
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bond in such a situation. Id, see also Tr. of November 19, 2008 Order to Show
Cause Hearing, R. at 306, pp.7-9, 12-13 ("Tr. OSC").
8.

Ms. Cruz supplied Mr. Nowak with a copy of the Minute Order

specifying only the $10,000.00 bond and after speaking with Judge Dever assured
Mr. Nowak that an appearance bond was permissible in satisfaction of the Court's
Order. Id.
9.

Mr. Nowak specifically testified that he relied on the minute order:

"...it never specifies 'cash only' or 'property bond' on that docket. So that's one
of the—one of the things we base posting it on, is it says a $10,000 bond in order
to stay. It doesn't say property possession." Tr. OSC, R. at 306, p.25.
10.

Upon approaching the office of the Clerk of the Court, Mr. Nowak

again reiterated his doubts as to the permissible use of an appearance bond in such
a situation to Deputy Court Clerk Kapiolani Vehikite. R. at 252, Tr. OSC, R. at
306,p.l3.
11.

Clerk Vehikite also doubted the permissibility and checked with her

supervisor, Deputy Clerk Marlene Bills, who reconfirmed that the appearance bond
was acceptable in satisfaction of the Minute Order. R. at 252, Tr. OSC, R. at 306,
p.13-14.
12.

Clerk Vehikite did not post the bond, but Clerk Lori Harpring did. Id.
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13.

Clerk Harpring also questioned the use of an appearance bond in these

circumstances and conferred with her supervisor, Assistant Clerk of the Court
Chris (last name Daylies or Davies), who again reconfirmed the permissible use of
the appearance bond to satisfy the Minute Order. Id.
14.

Relying in good faith on the representation of five (5) court clerks,

including two (2) supervisors, and having reiterated that as to the nature of the
bond, "if it's anything other than appearance, I do not want to post this bond.... I
just want to guarantee the appearance," (Tr. OSC, R. at 306, p. 14), Mr. Nowak on
behalf of Bad Boys posted an appearance bond on June 11, 2008 in this case. R. at
82-83.
15.

The bond is titled "Undertaking of Bail," and is executed by "State of

Utah Bail Bond License No. 104643 Bad Boys Bail Bonds, Inc., Larry Nowak,
Attorney-in-Fact." R. at 82.
16.

The bond is clearly and unambiguously by its terms an appearance

bond, Bad Boys undertaking that the Jeffersons "will appear and answer the charge
mentioned above in whatever court it may be presented...." Id.
17.

The appearance bond was filed with a power of attorney for American

Surety Company. R. at 83.
18.

The power of attorney clearly states "Authority of such Attorney-in-

Fact is limited to appearance bonds." Id.
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19.

Bad Boys posted the appearance (bail) bond on behalf of the

Jeffersons on June 11, 2008. R. at 82-83.
20.

On June 11, 2008, Dever, J., signed an "Order to Post Bond or Restore

Premises." R. at 88-89.
21.

That Order directed the Jeffersons to "execute and file a possession

bond in the amount of $10,000.00, in the form of a cash bond or property bond,
payable to the clerk of the court for the benefit of the Plaintiff Dixon Building,
L.L.C...." Id
22.

Counsel for Plaintiff reports "corresponding w/ Court re: possession

bond & challenging sufficiency; due diligence research on quality of bond" on
June 12,2008. R. at 180.
23.

On June 13, 2008, Counsel for Plaintiff reports "corresp w/ Court re:

possession bond & Judge's decision...." Id.
24.

Plaintiff then requested an evidentiary hearing on the underlying

unlawful detainer claim. R. at 90.
25.

On June 16, 2008, that hearing was scheduled for June 30, 2008. R. at

26.

The minute entry from the June 30, 2008 evidentiary hearing reports

92.

that both Defendants, Rosae Jefferson and Adrian Jefferson, were present at the
hearing. R. at 181.
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27.

Judgment was had against Defendants Jefferson in the amount of

$19,343.53, which entered on July 1, 2008. R. at 187.
28.

That June 30, 2008 minute entry also contains a notation that: "The

posted bond is forfeited to the plaintiff." Id.
29.

The record then reflects three different "Order for Payment of

Possession Bond" documents. The first is dated July 1, 2008 (R. at 185), the
second dated July 7, 2008 (R. at 190), and the third dated July 14, 2008 (R. at 192).
30.

However, in its own Order to Show Cause Against Bad Boys Bail

Bonds, Inc., signed by Faust, J. on October 28, 2008, Plaintiff designates the July
7, 2008 payment Order as controlling. R. at 267-68. Plaintiff being master of its
action, Bad Boys will therefore consider the July 7, 2008 Order (R. at 190)
controlling for purposes of this appeal.
31.

The July 7, 2008 Order for Payment of Possession Bond signed by

Hilder, J. for Faust, J., orders as follows: "...that Bad Boys Bail Bonds shall forfeit
to Craig Mecham of Dixon Building, L.L.C. the sum of $10,000.00, to be paid
from the Possession Bond filed with the Court by Adrian Jefferson and Rosae L
Jefferson on or about June 11, 2008." R. at 190.
32.

The Certificate of Service attached to the July 7 Order does not reflect

any service upon Bad Boys. R. at 191.
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33.

On July 25, 2008, counsel for Bad Boys filed a Motion to set Aside

Judgment, For Joinder of Bad Boys Bail Bonds, and Exoneration of Bond. R. at
198-212.
34.

Plaintiff filed an opposition to Bad Boys' motion on August 11, 2008.

R. at 215.
35.

The Honorable Faust, J., in a Minute Order dated August 25, 2008,

denied Bad Boys' Motion in its entirety. R. at 230 et seq.
36.

On October 9, 2008, Bad Boys filed a motion to reconsider the

previous denial. R. at 247 et seq.
37.

In the interim, Plaintiff had filed a Motion for Order to Show Cause

against Bad Boys. R. at 241, Bad Boys response at R. 254.
38.

All of the pending motions were heard by Judge Faust, including

testimony of witnesses subpoenaed by Bad Boys, on November 19, 2008, with the
matters taken under advisement. R. at 274. The transcript for this hearing has
been referenced above as "Tr. OSC" and is found at R. 306.
39.

Plaintiffs motion was granted and Bad Boys' reconsideration denied

in a Memorandum Decision of November 24, 2008. R. at 275.
40.

A Judgment entered against Bad Boys on December 29, 2008,

rendering the matter final. R. at 287.
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FACTS OF THE CASE
41.

All of the foregoing numbered paragraphs constitute facts of this case.

42.

Of particular note, however, are some specificities in fact and law as

found by the trial court, to wit:
43.

On August 25, 2008, the trial court found that "Bad Boys is in the

business of issuing bonds...." R. at 231.
44.

In the same decision, the trial court also found that "Bad Boys is not

left without a remedy because it can pursue one against the Defendants in this
case." Id.
45.

The court also found that Bad Boys "had the opportunity to seek to

intervene in this action prior to the Court entering Judgment against the
Defendants." R. at 230.
46.

Continuing after that sentence, from that same decision by the trial

court, "Bad Boys failed [to timely intervene] and cannot now seek to join this
action as a Defendant. Indeed, Bad Boys currently has no standing to advance its
Motion." R. at 230-31.
47.

Lastly from that decision, "the Court agrees with the Plaintiffs

Objection in that Bad Boys was or should have been aware that this is a civil
lawsuit dealing with unlawful detainer and not a criminal action, which is
apparently the typical forum where Bad Boys issues bonds." R. at 231.
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48.

At the November 19, 2008 hearing, the trial court repeatedly asked

counsel for Bad Boys to find fault in Plaintiffs behavior such that Plaintiff should
be denied recovery on the appearance bond. Tr. OSC, R. at 306, pp. 16-17.
49.

Robert Herrera, attorney with the State Insurance Commission,

testified that the State was unable to collect against Bad Boys under

UTAH CODE

ANN. § 31A-5-504, which allows the State to collect against bail bonds issuers
whose bonds are forfeited and who refuse to pay. Tr. OSC, R. at 306, p.24.
50.

In its Memorandum Decision of August 25, 2008, the trial court found

that 'The fact remains that Bad Boys was uniquely qualified to discern the
difference between various types of bonds." R. at 275-76.
51.

The trial court continued: "Clearly Bad Boys understood that it was

posting a bond in the context of a civil case and not a criminal case." Id.
52.

Finally from that decision: "[Bad Boys'] failure to seek counsel and

its purported reliance on court personnel does not relieve Bad Boys of its
obligations under the bond." Id.
SUMMARY OF ARGUMENT
I.

The Trial Court erred in Denying Bad Boys' Motion for Joinder.
Rules 19 and 20 of the Utah Rules of Civil Procedure govern the procedures

and requirements for joinder of parties in a civil action.

Rule 19 controls

mandatory joinder, or "Joinder of persons needed for just adjudication,"
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UTAH

R.

Civ. P. R. 19, and Rule 20 regulates "Permissive joinder of parties." These rules
are subjected to plain language interpretation. Plain reading of the language of
both rules supports only an affirmative finding of joinder for Bad Boys, though the
trial court denied joinder. In this the trial court erred and ought be reversed. Bad
Boys should be ordered joined as a necessary party, or in the alternative,
permissively.
II.

The Trial Court Erred in Granting a Judgment to Plaintiff of $10.000.00 on
the Surety Appearance (Bail) Bond Posted by Bad Boys as if it Were a
Statutory Possession Bond.
This issue brings by far the greatest complexity to the fore of this appeal,

though it need not have been so. Statutes and contracts, which properly construed
would have appropriately disposed of this issue at the trial level, are subjected to
plain language analysis. That analysis can only reveal that the June 11, 2008 bond
posted by Bad Boys on behalf of Defendants Jefferson was a surety appearance, or
bail, bond. There is no dispute that the trial court ordered in its written Order, and
the unlawful detainer statute requires, a possession bond. There is also no dispute
that the possession bond statute expressly requires that such a bond be cash or
property, as the trial court ordered. Bad Boys posted a surety appearance bond.
Plaintiff Dixon Building simply had no claim against the bond ab initio.
Further, the evidence shows that Dixon Building knew of this deficiency in
the bond at least as early as June 12, 2008 and did not object or take any action to
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remedy the situation. Not only did Dixon Building not act on this knowledge at its
earliest opportunity, but by June 30, 2008, the date of the evidentiary hearing—
when the bond was ordered forfeited—Dixon still had done nothing to correct the
deficiency in the bond. Dixon Building has therefore acted with unclean hands, in
absence of good faith, without due diligence, and without reasonable reliance, all
while being in a position superior to that of Bad Boys. Dixon Building can clearly
not claim any equitable remedy in this matter.
Because the bond posted by Bad Boys and ordered forfeited to Dixon
Building was an appearance bond, not a cash or property possession bond, Dixon
had no claim on the bond. The judgment on the bond in the amount of $10,000.00
in favor of Dixon Building was therefore in error by the trial court and should be
vacated.
III.

The Trial Court Erred in Denying Bad Boys' Rule 60(b) Motion to Set
Aside.
Provided the motion is timely made, a party may obtain relief from a

judgment under Rule 60(b) of the

UTAH

R.

CIV.

P. The rule provides various

avenues for relief, such as mistake, surprise, inadvertence, and excusable neglect
(all together under subparagraph two (2) of the rule). Also available is relief from
a judgment that is void, under subparagraph four (4). Under the facts as the trial
court found them, Bad Boys was undeniably entitled to relief under subparagraph
four (4), and yet it also made a valid claim under subparagraph two (2). Because
10

Bad Boys met the requirements for relief under Rule 60(b), the trial court's ruling
to the contrary was error and should be reversed.
IV.

The Trial Court Erred by Refusing to Exonerate the Surety Appearance
(Bail) Bond Posted by Bad Boys After Bad Boys Had Fully Performed its
Obligations Thereunder.
Chapters 20 and 20b of the Utah Code of Criminal Procedure, Title 77,

UTAH CODE ANN.,

control bail and bail forfeiture in Utah's judicial system. In this

case, none of the forfeiture procedures were followed, and in fact they could not
have been followed.

Under the law, the surety undertakes to guarantee the

principal's appearance at all court appearances, to and including presentation at the
jail or prison for service of sentence in the criminal context. The law provides that
once the surety's obligations have been fully performed, the bond is to be
exonerated.
Bad Boys fully performed its obligation on the bail bond of the Defendants
Jefferson.

Bad Boys undertook on June 11, 2008 to guarantee the Jeffersons'

appearance at all future court hearings. On June 30, 2008, that obligation was fully
satisfied and discharged. Bad Boys is entitled to exoneration of its bond in this
case, and the trial court's refusal to so do is error. The judgment of the trial court
should be reversed and the bond in this case ordered exonerated.
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ARGUMENT
I.

The Trial Court erred in Denying Bad Boys' Motion for Joinder.
Rules 19 and 20 of the Utah Rules of Civil Procedure govern the procedures

and requirements for joinder of parties in a civil action.

Rule 19 controls

mandatory joinder, or "Joinder of persons needed for just adjudication,"

UTAH

R.

CIV. P. R. 19, and Rule 20 regulates "Permissive joinder of parties." "Under our
rules of statutory construction, we look first to the statute's plain language to
determine its meaning." State v. Moreno, 2009 UT 15, ^[10, 203 P.3d 1000 (citing
Sill v. Hart, 2007 UT 45, f 7, 162 P.3d 1099). Plain reading of the language of both
rules supports only an affirmative finding of joinder for Bad Boys, though the trial
court denied joinder. In this the trial court erred and ought be reversed. Bad Boys
should be ordered joined as a necessary party, or in the alternative, permissively.
A.

Bad Boys met all statutory requirements necessary for mandatory
joinder.

In order to be subject to mandatory joinder, a person must be subject to
process and the person's joinder must not serve to deprive the court of its subject
matter jurisdiction.

UTAH

R.

CIV.

P. R. 19. Bad Boys was at all material times

subject to process and its joinder would not have perturbed the trial court's
jurisdiction over the unlawful detainer action against the Jeffersons.

This is

critical, because the language of rule 19 proceeds to require that a person so
qualified be joined if either of two subsequent conditions are met.
12

If in the absence of the person sought to be joined, "complete relief cannot
be accorded among those already parties/' the person shall be joined.

UTAH

R.

CIV. P. R. 19(a)(1). Disjoined from this first qualifier, the rule continues to instruct
that as to that person, if "he claims an interest relating to the subject of the action
and is so situated that the disposition of the action in his absence may...as a
practical matter impair or impede his ability to protect that interest...", "the court
shall order that he be made a party."

UTAH

R.

CIV.

P. R. 19(a)(2).

In Hiltsley v. Ryder, 738 P.2d 1024, 59 Utah Adv. Rep. 35 (Utah 1987), the
Utah Supreme Court succinctly stated a rule: "the general principle [is] that a trial
court may not render judgment in favor of a non-party." Hiltsley at 1024. Justice
Hall continued, "Courts can generally make a legally binding adjudication only
between the parties actually joined in the action." Id. Although judgment in
Hiltsley went in favor of the non-party, it stands equally to reason that a judgment
may not be had against a non-party. This position has been taken by the Utah
Supreme Court as well. In a case where no judgment had been entered against a
corporation that was non-party to the suit, the court observed non circularly: "no
judgment could have been so entered for the reason that the corporation was not
before the court." RMS. Corp. v. Baldwin, 576 P.2d 881, 883 (Utah 1978).
If the Baldwin and Hiltsley decisions are to be given any force—and well
they should—then the conclusion is inescapable that the instant trial court could
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not render any judgment against Bad Boys, who was not a party before the court.
Indeed, if Plaintiff was to have any judgment against Bad Boys, it should have
been Plaintiff moving for Bad Boys' joinder.
With respect to the second prong of mandatory joinder analysis, where a
person must be joined who would otherwise be rendered incapable in defending his
interests in the suit, Bad Boys also qualifies. While the trial court ruled that Bad
Boys' motion for joinder was untimely (R. at 230-31), this is inconsistent with the
factual and legal posture of the case at that time—and not only because it should
have been Plaintiff moving for Bad Boys' joinder prior even to the entry of
judgment against Bad Boys. As will be explained at length below, Bad Boys had
no defensible interest at stake in the litigation between Plaintiff Dixon Building
and Defendants Jefferson.

Until the trial court ordered Bad Boys to forfeit to

Plaintiff $10,000.
At that point, the "subject of the action" shifted. The subject of the action,
which had previously been limited to possession of the premises unlawfully
detained by the Jeffersons and damages therefrom, grew to include a claim on the
surety appearance bond that Bad Boys had posted. When the trial court ordered
the bond forfeited (R. at 181, 190), that bond became part of the subject of the
action and Bad Boys' interest became real. At that point, without joinder and with
an interest in the subject of the action, Bad Boys' ability to protect that interest was
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impaired and impeded. Rule 19(a)(2) is therefore satisfied. Rule 19's conditions
for mandatory joinder are stated in the disjunctive. Satisfying either subparagraph
(a)(1) or (a)(2) is sufficient to invoke mandatory joinder of the affected person.
Bad Boys satisfies both, and it was error for the trial court to conclude otherwise.
Bad Boys should be ordered joined.
B.

Bad Boys met all statutory requirements necessary for permissive
joinder.

Although Bad Boys clearly met the requirements for mandatory joinder, Bad
Boys also sought in its motion for joinder to be joined under Rule 20,

UTAH

R.

CIV. P., "Permissive joinder of parties." The rule reads in part:
All persons may be joined in one action as defendants if there is
asserted against them jointly, severally, or in the alternative, any right
to relief in respect of or arising out of the same transaction,
occurrence, or series of transactions or occurrences and if any
question of law or fact common to all of them will arise in the action.
A...defendant need not be interested in...defending against all the
relief demanded.
Reading this rule to its plain language yields one result: Bad Boys' motion for
joinder should have been granted. A claim was asserted against them, arising out
of the litigation between Dixon Building and the Jeffersons. R. at 181, 190. While
that claim was for only $10,000 and Dixon had been awarded a judgment of over
$19,000 against the Jeffersons, that is no bar to joinder as rule 20 clearly states that
a defendant need not be interested in defending against all the relief demanded.
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Bad Boys seeks only to defend its alleged $10,000 liability.

The only

argument against joinder of Bad Boys under rule 20 is as was seen against rule 19,
where the trial court held that Bad Boys, by waiting until after the judgment had
entered, had bereft itself of the opportunity to join. R. at 230-31. Prior to that
entry of judgment, however, there existed no claim against Bad Boys. There
existed no potential liability or interest to be defended against. Before that order of
forfeiture, there was no demand of relief against Bad Boys. When reading statutes,
the courts "prefer the reading that avoids absurd results." Encon, 2009 UT 7, ^[73,
622 Utah Adv. Rep. 23.
To read either rule 19 or rule 20 the way that Dixon Building and the trial
court would have it, a person must move to join itself before the claim against it
has arisen. Were a person to do so, the adverse party would certainly object and
rightly so that the person seeking joinder had no standing and was not a real person
in interest. The trial court has read an absurdity into rules 19 and 20 of the

UTAH

R. Civ. P. Bad Boys clearly met the plain language requirements for joinder under
both rules and should have been joined. The trial court should be overruled and
Bad Boys joined.
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II.

The Trial Court Erred in Granting a Judgment to Plaintiff of $10,000.00 on
the Surety Appearance (Bail) Bond Posted by Bad Boys as if it Were a
Statutory Possession Bond.
This issue brings by far the greatest complexity to the fore of this appeal,

though it need not have been so. Statutes and contracts, which properly construed
would have appropriately disposed of this issue at the trial level, are subjected to
plain language analysis. That analysis can only reveal that the June 11, 2008 bond
posted by Bad Boys on behalf of Defendants Jefferson was a surety appearance, or
bail, bond. There is no dispute that the trial court ordered in its written Order, and
the unlawful detainer statute requires, a possession bond. There is also no dispute
that the possession bond statute expressly requires that such a bond be cash or
property, as the trial court ordered. Bad Boys posted a surety appearance bond.
Plaintiff Dixon Building simply had no claim against the bond ab initio.
Further, the evidence shows that Plaintiff knew of this deficiency in the bond
at least as early as June 12, 2008 and did not object or take any action to remedy
the situation.

Not only did Plaintiff not act on this knowledge at its earliest

opportunity, but by June 30, 2008, the date of the evidentiary hearing—when the
bond was ordered forfeited—Plaintiff still had done nothing to correct the
deficiency in the bond. Plaintiff has therefore acted with unclean hands, in absence
of good faith, without due diligence, and without reasonable reliance, all while
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being in a position superior to that of Bad Boys. Plaintiff can clearly not claim any
equitable remedy in this matter.
Because the bond posted by Bad Boys and ordered forfeited to Plaintiff was
an appearance bond, not a cash or property possession bond, Plaintiff had no claim
on the bond. The judgment on the bond in the amount of $10,000.00 in favor of
Plaintiff was therefore in error by the trial court and should be vacated.
A.

Bail bonds are contracts.

The Utah Supreme Court has written that "The effect of furnishing a bail
bond is the entering into a contract to guarantee that the principal will appear in
court as required." State v. Nelson, 436 P.2d 792, 793, 20 Utah 2d 229 (Utah
1968). As will be shown in the following subsection, the bond posted in this case
on June 11, 2008, in response to the trial court's order of June 9, 2008, was a bail
bond. It should therefore be interpreted according to the standard principles of
contract interpretation and enforced according to general principles of contract law.
B.

The June 11, 2008 bond was a surety appearance (bail) bond, not a
statutory possession bond.

Contracts, like statutes, are subjected to plain language analysis. Cafe Rio,
Inc. v. Larkin-Gifford-Overton, LLC, 2009 UT 27, 125, 629 Utah Adv. Rep. 21
("Where the language within the four corners of the contract is unambiguous, the
parties' intentions are determined from the plain meaning of the contractual
language, and the contract may be interpreted as a matter of law.") (quoting Green
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River Canal Co. v. Thayn, 2003 UT 50, fl7, 84 P.3d 1134) (internal quotation
marks omitted). On a question of contractual interpretation such as the one before
the Court, the reviewing court "review[s] a district court's interpretation of a
written contract for correctness, granting no deference to the court below." Cafe
Rio, 2009 UT 27, f21 (citing Home Sav. & Loan v. Aetna Cas. & Sur. Co., 817
P.2d 341, 347 (Utah Ct. App. 1991)).
Analysis as to the parties to this contract will follow below at (C), but it is
also essential to determine the very nature of this contract: what it is that is
promised.
comers.

The contract in this case is clear and unambiguous within its four
Found at R. 82 is a document entitled "Undertaking Of Bail."

Supplemented by the Power of Attorney found at R. 83, this is the contract at issue
in this appeal. From the very title, it is clear that the bond posted is a bail bond.
Moreover, the language of the bond reinforces this conclusion:
[the surety] hereby undertake that the defendant, Adrian Jefferson will
appear and answer the charge [of eviction] in whatever court it may be
presented, and will at all times hold himself amenable to the orders
and process of the court, and if convicted, will appear for judgment
and render himself in execution thereof, of if he fails to perform any
of these conditions, that we will pay to SLC UT the sum of $ Ten
Thousand Dollars....
R. at 82. The bond was executed by Larry Nowak as attorney in fact for Bad Boys
and the surety. Id.
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The Power of Attorney is equally enlightening. The surety authorizes Larry
Nowak to "execute, and deliver for and on its behalf, as surety, a bail bond only."
R. at 83 (emphasis added). Continuing: "Authority of such Attorney-in-Fact is
limited to appearance bonds.

No authority is provided...to guarantee...other

payments of any kind on behalf of [Adrian Jefferson]." Id. (emphasis added).
Adrian Jefferson was ordered on June 9, 2009 "to post a $10,000.00 bond in order
to stay." Minutes Immediate Occupancy, R. at 81. It was upon this information
that Bad Boys relied in posting the bond in this case—see III-B, infra.
All of this language is consistent with language used by Utah courts in
examining and defining the scope and nature of the obligation undertaken by
sureties on bail bonds. Interpreting

UTAH CODE ANN.

§ 77-20-7, Justice Howe

wrote for the Supreme Court: "The statute extends liability for all appearances up
to and including surrender of the defendant in execution of the sentence imposed"
and "the bondsman is liable only for all appearances required of the defendant."
KC. Heninger v. Ninth Circuit Court, 739 P.2d 1108, 1110, 61 Utah Adv. Rep. 18
(Utah 1987).
Despite the fact that the possession bond statute, Utah Code Ann. § 78B-6808, at subsection (4)(b)(i), expressly requires that a possession bond be either
cash or property, from the four comers of the bond contract in this case, it is clear
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that Bad Boys posted, the Court accepted, and Plaintiffs did not object to, a surety
appearance bond—a bail bond—and nothing more or different.
C.

Plaintiff is not a party to the bail contract, and cannot claim third party
beneficiary status.

"A contract is an agreement between two parties that imposes obligations on
each." Guardian Title Co. of Utah v. Mitchell, 2002 UT 63, |18, 54 P.3d 130
(citing

BLACK'S LAW DICTIONARY,

318 (7th ed. 1999)). Where "Plaintiffs are

attempting to enforce provisions of a contract to which they are not a party... [t]he
essential question is whether [the parties to the contract] intended to create
enforceable rights in third party beneficiaries of the agreement[]."

Wagner v.

Clifton, 2002 UT 109, | 9 , 62 P.3d 440.
L

Contract formation analysis shows the bail contract is between
the court and the principal.

A contract is formed with a manifestation of mutual assent, offer and
acceptance, and consideration. See, e.g., Heideman v. Wash. City, 2007 UT App
11, f24, 155 P.3d 900; see also McKelvey v. Hamilton, 2009 UT App 126, ^{28
("Contract formation requires two necessary elements: offer and acceptance.")
(citation omitted). Consideration might best be defined as some bargained-for
exchange of detriments and benefits and is otherwise rather nebulous, avoiding
bright line rulemaking by courts.

See, e.g.,

BLACK'S LAW DICTIONARY,

"consideration" (8th ed. electronic version) (giving definition as "Something (such
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as an act, a forbearance, or a return promise) bargained for and received by a
promisor from a promisee; that which motivates a person to do something, esp. to
engage in a legal act.").
Following this line of analysis, we can see that in the context of the bail
bond contract, the trial court suffers a detriment in that it gives up actual physical
custody of the principal in exchange for the principal's promise to appear.
"'Principal' means an individual...whose performance is guaranteed by the bond."
UTAH CODE ANN.

§ 31 A-35-102(10). The principal, for his part, promises to either

appear or be held liable for the amount of the appearance bond.

This is the

consideration which supports the bail bond contract, and it identifies the parties:
(1) the trial court, and (2) the principal. Although appearance bonds have been
required in the context of civil litigation, see Von Hake v. Thomas, 759 P.2d 1162,
1164, 86 Utah Adv. Rep. 5 (Utah 1988), the adverse party in the action is not party
to the bail contract. In this case, then, Plaintiff Dixon Building is not a party to the
bail contract, and cannot benefit therefrom. See Wagner v. Clifton, 2002 UT 109,
Tfl3, 62 P.3d 440 ("One of the most basic principles of contract law is that, as a
general rule, only parties to the contract may enforce the rights and obligations
created by the contract." (citing 17A AM.JUR. 2d CONTRACTS § 421)).
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2.

Not a party. Plaintiff would need third party beneficiary status;
Plaintiff cannot sustain a claim to third party beneficiary status.

Because Plaintiff Dixon Building is not a party to the contract, and yet seeks
to avail itself of the benefits therein, this is precisely the situation contemplated in
Wagner v. Clifton, cited supra at II-C. Dixon Building would that it were a third
party beneficiary to the bail contract between Defendants Jefferson and the trial
court. "The existence of third party beneficiary status is determined by examining
a written contract."

Wagner, 2002 UT 109, f l l (quoting Am. Towers Owners

Assoc., Inc. v. CCI Meek, Inc., 930 P.2d 1182, 1188 (Utah 1996) (internal
quotation marks omitted)). "The written contract must show that the contracting
parties clearly intended to confer a separate and distinct benefit upon the third
party." Wagner at id. (quoting Broadwater v. Old Republic Sur., 854 P.2d 527,
536 (Utah 1993) (internal quotation marks omitted)).
This Court must look at the contract—the bail bond agreement—under the
same plain language, four comers approach outlined supra at II-B. Asking of the
contract this third party beneficiary status question, the contract speaks clearly for
itself. Just as Dixon Building is not a party by the terms of the contract, by those
same terms Dixon Building is also not a third party beneficiary. Nowhere in the
language of the contract can any verbiage be found meeting the requirements set
forth in Wagner. There is no clear intent to confer a separate and distinct benefit
upon Dixon Building. The principal, Defendants Jefferson, agreed to appear as
23

required by the trial court or be held liable for the bond amount on a failure to
appear. The trial court agreed not to hold Defendants Jefferson in physical custody
until such appearances. That is the whole extent of the promises made and benefits
conferred under the bail contract.
Dixon Building is therefore not a third party beneficiary to the bail contract,
and as such cannot seek to enforce any of the contractual provisions for Dixon's
own benefit.
D.

Plaintiff would therefore require equitable reformation to benefit
under the bail contract, vet it cannot succeed with this argument
either.

The only readily perceived argument which Dixon Building could make to
entitle itself to benefits under the bail contract would seem to be some kind of
equitable reformation, making itself a third party beneficiary. Dixon Building did
not raise this argument below, and there exists some question whether a non-party
can make a claim to equitable reformation, but the analysis is presented here in the
interest of completeness. A case of mutual mistake arises "when both parties, at
the time of contracting, share a misconception about a basic assumption or vital
fact upon which they based their bargain." Warner v. Sirstins, 838 P.2d 666, 669
(Utah Ct. App. 1992) (quoting Robert Langston Ltd v. McQuarrie, 741 P.2d 554,
557 (Utah Ct. App. 1987) (internal quotation marks omitted)).
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It has been shown above that the bail contract at issue in this appeal is
unambiguous on its face, and the Utah Court of Appeals has held that "The
presumption that an unambiguous written document is accurate and binding
requires a party to provide clear and convincing evidence of mistake to invoke the
equitable remedy of reformation."

West One Trust Co. v. Morrison, 861 P.2d

1058, 1061, 221 Utah Adv. Rep. 12 (Utah Ct. App. 1993). Additionally, the West
One court wrote: "If the mutual mistake is established by clear and convincing
evidence, a document may be reformed." Id. Had Dixon Building argued for
some kind of equitable reformation below, which it did not, then the trial court's
analysis would be subjected to some kind of a deferential review by this Court.
Bad Boys would be required to marshal the evidence in support of the trial court's
finding and then explain how the trial court's finding was against the clear weight
of that evidence. See, e.g., Encon, 2009 UT 7, ^[46, 622 Utah Adv. Rep. 23.
As already noted, this argument was not presented by Dixon to the trial
court. Concordantly, there is no record evidence to marshal to support such a
finding of mutual mistake. Just as at III-B below, addressing the nature of Bad
Boys' business and experience, what record evidence there is supports the contrary
conclusion. The presumption that the unambiguous bail contract is accurate and
binding cannot therefore be overcome.

By the terms of the contract, Dixon

Building is not party to the contract, does not have third party beneficiary status,
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and cannot succeed on an equitable reformation argument to gain third party
beneficiary status.
E.

If Plaintiff were to gain third party beneficiary status through
equitable reformation. Bad Boys would most certainly be entitled to
equitable rescission.

Even if Dixon Building were entitled to equitable reformation, Bad Boys
would be entitled to equitable rescission. Equitable rescission is available as a
remedy under certain circumstances, even if the mistake at hand is unilateral.
Guardian State Bank v. F.C. Stangl III, 778 P.2d 1, 113 Utah Adv. Rep. 9 (Utah
1989). The Guardian State Bank quoted Corbin on Contracts:
There is practically universal agreement that, if the material mistake,
of one party was caused by the other, either purposely or innocently,
or was known to him, or was of such character and accompanied by
such circumstances that he had reason to know of it, the mistaken
party has a right to rescission.
778 P.2d at 12. Justice Stewart then added, "In truth, Utah law is in accord."
Id. at 13. In short, "a mistake in [the contract] may not be exploited by one party
to take advantage of the other. Principles of common honesty are not foreign to
law and equity." Id. at 14.
This appeal presents precisely this circumstance. Bad Boys erred in posting
an appearance bond on behalf of Defendants Jefferson. Dixon Building now seeks
to avail itself of that mistake (even though it is not a party to or third party
beneficiary of the contract). Record evidence shows, however, that counsel for
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Dixon Building knew as early as June 12, 2008, the day after Bad Boys posted the
bond, that said bond was a surety appearance bond. On that date, counsel for
Dixon Building billed the client (Dixon) one and one-half hours for "corresponding
w/ Court re: possession bond & challenging sufficiency; due diligence research on
quality of bond...." R. at 180. The only reasonable inference from this evidence is
that counsel for Dixon Building knew that the bond posted by Bad Boys was a
surety appearance bond and that counsel had concerns over the "recoverability," as
it were, of the bond posted.

Yet there is no record evidence of any formal

challenge to the bond as insufficient under the Order of the trial court, or as
insufficient under the possession bond statute.
Therefore, even if Dixon Building were to attain third party beneficiary
status, in equity Bad Boys would be entitled to rescission of the bail contract and
would not be liable for the bond amount of $10,000.00 to Dixon Building.
F.

In equity. Bad Boys clearly and overwhelmingly prevails over
Plaintiff.

At this point, the argument is focused entirely on equitable considerations.
It is perhaps not entirely untoward in that bent, as all of Dixon Building's
arguments below sound wholly in equity, without citation to legal authority. As
shown immediately above, Dixon Building knew of the facial deficiency in the
bond at least as early as June 12, 2008 and did not object or take any action to
remedy the situation. Moreover, not only did Dixon Building not act on this
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knowledge at its earliest opportunity, but by June 30, 2008, the date of the
evidentiary hearing—when the bond was ordered forfeited—Plaintiff still had done
nothing to correct the deficiency in the bond.

Dixon Building in pursuing

judgment and collection against the appearance bond posted by Bad Boys has
acted with unclean hands, in absence of good faith, without true due diligence, and
without reasonable reliance, all while being in a position superior to that of Bad
Boys.
The trial court found that Bad Boys is "in the business of issuing bonds," R.
at 231, and that "Bad Boys was uniquely qualified to discern the differences
between various types of bonds." R. at 275-76. As noted infra at III-B, there is no
record evidence in support of these contentions—only unsupported, factually
inaccurate assertions by Dixon Building, like Bad Boys is "a bond company—a
company whose entire business is premised on posting bonds...." R. at 219. All
available record evidence, including the Affidavit of Larry Nowak, R. at 251 et
seq., and the testimony heard by the trial court at the November 19, 2008 hearing,
R. at 306 (internally paginated), establishes only the contrary position. Bad Boys
is a bail bond company, and that is the extent of its business. Larry Nowak acting
on behalf of Bad Boys expressly, several times, reiterated that he wished only to
guarantee the appearance of Defendants Jefferson, and continually vocalized his
doubts as to the suitability of a bail bond in a situation such as that below. Further,
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Mr. Nowak relied upon the only court information available at the time he posted
the bond, the publicly available docket sheet, which showed that a $10,000.00
bond was required.
Dixon Building, with counsel experienced in legal affairs, who had heard the
Court's verbal order of a cash or property possession bond, who doubtless knew
the statutory requirements of a cash or property possession bond, who knew on
June 12, 2008 that a surety appearance bond had been posted in this matter, of
whom it can be reasonably inferred that he had doubts as to the sufficiency and
quality of the posted bail bond, who prepared the written Order of the court
requiring a cash or property possession bond, nonetheless did nothing to actually
challenge the use by Defendants Jefferson of a bail bond. Dixon has thus acted
with unclean hands, in absence of good faith, without true due diligence, and
without reasonable reliance, and should be deemed to have waived any challenge
to the sufficiency of the bail bond posted June 11, 2008 in this case. Dixon in
equity should not now be allowed to exact from Bad Boys the price of Dixon's
own legal and procedural shortfalls and missteps below.
III.

The Trial Court Erred in Denying Bad Boys' Rule 60fb) Motion to Set
Aside.
Provided the motion is timely made, a party may obtain relief from a

judgment under Rule 60(b) of the

UTAH

R.

CIV.

P. The rule provides various

avenues for relief, such as mistake, surprise, inadvertence, and excusable neglect
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(all together under subparagraph two (2) of the rule). Also available is relief from
a judgment that is void, under subparagraph four (4). Under the facts as the trial
court found them, Bad Boys was undeniably entitled to relief under subparagraph
four (4), and yet it also made a valid claim under subparagraph two (2). Because
Bad Boys met the requirements for relief under Rule 60(b), the trial court's ruling
to the contrary was error and should be reversed.
A.

Bad Boys satisfied, under the facts as found by the trial court, the
conditions of 60(b)(4) for relief from the judgment as void.

"On motion and upon such terms as are just, the court may in the furtherance
of justice relieve a party... from a final judgment, order, or proceeding," when the
judgment is void.

UTAH

R.

CIV.

P. R. 60(b)(4).1 While a trial court has discretion

in addressing rule 60(b) motions, Swallow, 2008 UT App 134, |19, 183 P.3d 1052,
"when a motion to vacate a judgment is based on a claim of lack of jurisdiction, the
district court has no discretion: if jurisdiction is lacking, the judgment cannot stand
without denying due process to the one against whom it runs." Jackson Constr.
Co,, Inc. v. Marrs, 2004 UT 89, f8, 100 P.3d 1211.

When a court lacks

jurisdiction, a judgment entered there "is void and must be vacated." Id. at |23
(citing Garcia v. Garcia, 712 P.2d 288, 290 (Utah 1986)).

1

Curious, indeed, in light of argument section "I" supra. There it is argued that
a judgment may only be had against a party, and here only a party may be
granted relief from a judgment.
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After entering judgment against Bad Boys on July 7, 2008 (R. at 190), the
trial court found on August 25, 2008 that Bad Boys was "currently not a party to
this action," (R. at 230), and that "Bad Boys currently ha[d] no standing to advance
its Motion." Id. If Bad Boys were not a party, then Bad Boys were without the
jurisdiction of the court.

The record reflects there had been no motion, no

stipulation, no order dismissing Bad Boys as a party from the action between July
7, 2008, when the judgment entered, and August 25, 2008, when the trial court
found Bad Boys not a party and without standing. Bad Boys was not only "not
currently" a party on August 25, 2008, it had never been a party. It had never been
under the jurisdiction of the trial court, and thus the judgment entered against it
was and is void. The trial court erred in denying Bad Boys' motion to set aside.
The judgment against Bad Boys should be set aside as void.
B.

Bad Boys also satisfied the requirements for relief from the judgment
under the rule 60(W2) grounds of mistake.

The Utah Supreme Court has generalized the four forms of relief under rule
60(b)(2), Utah R. Civ. P., as "unintentional conduct" on the part of the movant,
Fisher v. Bybee, 2004 UT 92, |12, 104 P.3d 1198, and has applied a standard of
due diligence to the evaluation of such claims. Mini Spas, Inc. v. Industrial
Comm'n, 733 P.2d 130, 132 (Utah 1987); see also Davis v. Goldsworthy, 2008 UT
App 145, |14, 184 P.3d 626, Stevens v. LaVerkin City, 2008 UT App 129, |27, 183
P.3d 1059. All of these cases hold that a person claiming 60(b)(2) relief must
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exercise the due diligence expected of a reasonably prudent person under similar
circumstances.
Applying this standard to the conduct of Mr. Nowak, Bad Boys'
representative at all material times, the analysis again comes back positive. Mr.
Nowak repeatedly expressed his concern over posting an appearance bond in the
civil setting. Mr. Nowak followed his standard procedure in checking the docket,
which told him it needed to be a $10,000 bond, saying nothing of "cash,"
"property," or "possession." This is the initial information upon which Mr. Nowak
relied. Mr. Nowak further relied on the affirmations of five court clerks, two of
whom were supervisors. At all times Mr. Nowak continued to make clear that he
wished to be bound to guarantee the Jeffersons' appearance only.
The trial court decided that this was insufficient, holding that "Bad Boys
should have sought legal counsel about the potential implications of posting a bond
for an unlawful detainer action." R. at 276. This holding is incongruous with
reality. Mr. Nowak exercised the due diligence expected of a reasonably prudent
person in similar circumstances—he checked the docket, and he checked with the
court clerks, again and again. Plaintiff repeatedly asserts that Mr. Nowak should
have checked the Order in the court's file, not the widely, publicly available docket
sheet. R. at 215 et seq. That Order was not even signed until June 11, 2008, a fact
on which this Court can impose judicial notice to find that even if'Mr. Nowak had
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taken the extraordinary step of checking the court's physical file in this case, the
Order would not have been bound into the file at that time.
Plaintiff also alleges that Bad Boys is "a bond company—a company whose
entire business is premised on posting bonds...."

R. at 219.

This is not

particularly accurate; Bad Boys Bail Bonds is a bail bond company—a company
whose entire business is premised on posting bail bonds. That is the limit of its
business practices, which is adequately evidenced in the record except for
Plaintiffs allegations and the findings of the trial court which seems to have
adopted wholesale Plaintiffs claims in the face of overwhelming evidence
otherwise. In its August 25, 2008 findings, the trial court wrote in part, "Bad Boys
is in the business of issuing bonds and, again, should have been aware that a
possession bond is very different from a bail bond." R. at 231. This finding is not
supported by the evidence; Mr. Nowak made quite clear that he did not even know
that a possession bond was expected on the case, and not an appearance bond.
In the face of even stronger evidence of Mr. Nowak's knowledge, relevant
acts, and experience, the trial court again on November 24, 2008 wrote, "The fact
remains that Bad Boys was uniquely qualified to discern the differences between
various types of bonds." R. at 275-76. Bad Boys would marshal the evidence in
support of these findings in order to show they are clearly against the weight of
that evidence, Encon, 2009 UT 7, ^[46, 622 Utah Adv. Rep. 23, but there simply is
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no evidence in support of the findings, other than Plaintiffs assertions at R. 215 et
seq. and other places. All of the available record evidence supports precisely the
contrary conclusion: Bad Boys did not know a possession bond was expected, Bad
Boys Bail Bonds was not "uniquely qualified" and knowledgeable in the issuing of
"bonds," and Bad Boys Bail Bonds is not "in the business of issuing bonds." Mr.
Nowak issues bail bonds and bail bonds only on behalf of Bad Boys Bail Bonds.
Mr. Nowak made that clear to everyone in a position of authority and expertise at
the court with whom he came in contact.
This is precisely the due diligence expected of a reasonably prudent person
in similar circumstances. It was error for the trial court to find otherwise, and the
trial court should be reversed. Bad Boys' rule 60(b) motion should be granted and
the judgment against it set aside.
IV.

The Trial Court Erred by Refusing to Exonerate the Surety Appearance
(BaiH Bond Posted by Bad Boys After Bad Boys Had Fully Performed its
Obligations Thereunder.
Chapters 20 and 20b of the Utah Code of Criminal Procedure, Title 77,

UTAH CODE ANN.,

control bail and bail forfeiture in Utah's judicial system. These

chapters define surety appearance (bail) bonds, who may issue them, and what the
procedures are for forfeiting and exonerating them.

In this case, none of the

forfeiture procedures were followed, and in fact they could not have been
followed.

Under the law, the surety undertakes to guarantee the principal's
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appearance at all court appearances, to and including presentation at the jail or
prison for service of sentence in the criminal context. Plaintiff below made much
of this being the civil, not criminal, legal setting—something that appears to have
attracted the attention of the trial court. However, there is nothing in the law—
case or code—that prohibits the use of bail bonds in the civil setting to guarantee a
party's appearance. In fact, they have been required before in the civil setting, as
the following analysis will show.

The law provides that once the surety's

obligations have been fully performed, the bond is to be exonerated.
Bad Boys fully performed its obligation on the bail bond of the Defendants
Jefferson.

Bad Boys undertook on June 11, 2008 to guarantee the Jeffersons'

appearance at all future court hearings. On June 30, 2008, that obligation was fully
satisfied and discharged. Bad Boys is entitled to exoneration of its bond in this
case, and the trial court's refusal to so do is error. The judgment of the trial court
should be reversed and the bond in this case ordered exonerated.
A.

Bad Boys has fully performed its obligations on the appearance bond
posted in this case and is entitled to exoneration of the bond.

This portion of the argument presents a question of the reading of statutes.
"Matters of statutory construction are questions of law that are reviewed for
correctness." Encon Utah, LLC v. Fluor Ames Kraemer, LLC, 2009 UT 7, | 1 1 ,
622 Utah Adv. Rep. 23. A review for correctness "ced[es] no deference to the
[trial] court." Moss v. Pete Suazo Utah Athletic Comm'n, 2007 UT 99 at ]f8, 175
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P.3d 1042 (citing Oakwood Vill LLC v. Albertsons, Inc., 2004 UT 101 at | 9 , 104
P.3d 1226). The full text of Utah Code Ann. § 77-20-7(1 )(a), which delineates the
scope of the bail bondsman's obligation to the trial court, is reproduced at the head
of this brief. A case already cited and examined above, Heninger, 739 P.2d 1108
(Utah 1987), has expounded this statute. As seen in Von Hake, cited above at II-C1, it is not without antecedent that Defendants Jefferson post an appearance bond
in a civil case. Without repeating all of the analysis laid before the Court supra at
II-B, the Heninger court held that "the bondsman is liable only for all appearances
required of the defendant." 739 P.2d at 1110.
Bad Boys undertook a bail bond, or surety appearance bond, on behalf of
Defendants Jefferson, on June 11, 2008. R. at 82-83. Pursuant to the terms of that
bail contract, and pursuant to the governing statutes, Bad Boys undertook to
guarantee that the Jeffersons would appear at any future court dates. The only
future court date where Defendants Jefferson were required to appear was the
evidentiary hearing held June 30, 2008. The minutes of that hearing clearly reflect
that both Rosae and Adrian Jefferson were present. R. at 181. Therefore, on June
30, 2008, the obligation of Bad Boys on the June 11, 2008 appearance bond was
completely, wholly, and fully performed, satisfied, and discharged.
The Utah Supreme Court in Heninger wrote: "Where no further appearance
is required of the defendant, the bondsman has fulfilled his contractual and
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statutory obligation and is entitled to exoneration of the bond." 739 P.2d at 1110.
Defendants Jefferson appeared at the June 30, 2008 hearing.

No further

appearance was required of them. The bond contract and the statutes are satisfied
here, just as they were in Heninger. It was therefore error for the trial court to
refuse to follow the statutes and Heninger in refusing to exonerate the appearance
bond posted by Bad Boys on June 11, 2008. The trial court should be reversed and
the June 11, 2008 bail bond ordered exonerated.
CONCLUSION
WHEREFORE,

based upon the foregoing, Respondent respectfully submits

that this Court:
1.

order Bad Boys joined in the matter,

2.

vacate the December 29, 2008 Judgment in the amount of $10,000.00
in this matter against Bad Boys,

3.

order the appearance (bail) bond posted by Bad Boys on June 11,
2008 on behalf of Defendants Jefferson exonerated,

4.

award costs under UTAH R. APP. P. R. 34(c) to Bad Boys, and

5.

grant Bad Boys any other further such relief as this Court deems
appropriate.
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DATED

this 6th day of July, 2009.

C. DANNY FRAZI

Attorney for Respondent
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ADDENDUM

a

UTAH CODE ANN.

§ 77-20b-101

Entry of nonappearance — Notice to surety — Release of surety on failure of timely
notice
(1) If a defendant who has posted bail fails to appear before the appropriate court
when required and the court chooses to order forfeiture of the bail, the court
shall issue a bench warrant that includes the original case number. The court
shall also direct that the surety be given notice of the nonappearance. The
clerk of the court shall:
(a) mail notice of nonappearance by certified mail, return receipt requested,
within 30 days to the address of the surety or its agent as listed on the bond;
(b) notify the surety or its agent as listed on the bond of the name, address,
telephone number, and fax number of the prosecutor;
(c) deliver a copy of the notice sent under Subsection (l)(a) to the prosecutor's
office at the same time notice is sent under Subsection (l)(a); and
(d) ensure that the name, address, and telephone number of the surety or its agent
as listed on the bond is stated on the bench warrant.
(2) The prosecutor may mail notice of nonappearance by certified mail, return
receipt requested, to the address of the surety or its agent as listed on the
bond within 37 days after the date of the defendant's failure to appear.
(3) If notice of nonappearance is not mailed to a surety or its agent as listed on the
bond, other than the defendant, in accordance with Subsection (1) or (2), the
surety is relieved of further obligation under the bond if the surety's current
name and address or the current name and address of the surety's agent are
on the bail bond in the court's file.
(4) (a) (i) If a defendant appears in court within seven days after a missed,
scheduled court appearance, the court may reinstate the bond without further
notice to the bond company.
(ii) If the defendant, while in custody, appears on the case for which the bond
was posted, the court may not reinstate the bond without the consent of the
bond company.
b

(b) If a defendant fails to appear within seven days after a scheduled court
appearance, the court may not reinstate the bond without the consent of the
surety.
(c) If the defendant is arrested and booked into a county jail booking facility
pursuant to a warrant for failure to appear on the original charges, the surety
may file a motion with the court to exonerate the bond. The surety shall
deliver a copy of the motion to the prosecutor.
(d) Unless the court makes a finding of good cause why the bond should not be
exonerated, it shall exonerate the bond if:
(i) the surety has delivered the defendant to the county jail booking facility in
the county where the original charge is pending;
(ii) the defendant has been released on a bond secured from a subsequent surety
for the original charge and the failure to appear;
(iii) after an arrest, the defendant has escaped from jail or has been released on
the defendant's own recognizance, pursuant to a pretrial release, under a
court order regulating jail capacity, or by a sheriffs release under Section
17-22-5.5;
(iv) the surety has transported or agreed to pay for the transportation of the
defendant from a location outside of the county back to the county where the
original charge is pending, and the payment is in an amount equal to
government transportation expenses listed in Section 76-3-201; or
(v) the surety demonstrates by a preponderance of the evidence that:
(A) at the time the surety issued the bond, it had made reasonable efforts to
determine that the defendant was legally present in the United States;
(B) a reasonable person would have concluded, based on the surety's
determination, that the defendant was legally present in the United States;
and
(C) the surety has failed to bring the defendant before the court because the
defendant is in federal custody or has been deported.
c

(e) Under circumstances not otherwise provided for in this section, the court may
exonerate the bond if it finds that the prosecutor has been given reasonable
notice of a surety's motion and there is good cause for the bond to be
exonerated.
(f) If a surety's bond has been exonerated under this section and the surety
remains liable for the cost of transportation of the defendant, the surety may
take custody of the defendant for the purpose of transporting the defendant
to the jurisdiction where the charge is pending.
UTAH CODE ANN.

§ 77-20b-102

Time for bringing defendant to court
(1) If notice of nonappearance has been mailed to a surety under Section 77-20b101, the surety may bring the defendant before the court or surrender the defendant
into the custody of a county sheriff within the state within six months of the date of
nonappearance, during which time a forfeiture action on the bond may not be
brought.
(2) A surety may request an extension of the six-month time period in Subsection
(1), if the surety within that time:
(a) files a motion for extension with the court; and
(b) mails the motion for extension and a notice of hearing on the motion to the
prosecutor.
(3) The court may extend the six-month time in Subsection (1) for not more than
60 days, if the surety has complied with Subsection (2) and the court finds good
cause.
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AMERICAN SURETY COMPANY
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State of Utah

Court
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.1L
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County
Undertaking
Of Bail
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SL
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State of

City of

Bond Amount
Defendant
S
Address
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State

Date of Birth

S.S.#
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UNDERTAKING
An order was made on the date of

Ce>/// //) 3

by the above court, that the defendant be held to answer upon a charge of

JZ.

upon ****

1k>

3L_

<?4* Tsrr?

ias

A

b"*1 d u , y "dmitt"5 to bail m * e mm of S /&, 0&& '

—L £.

dollars.

NOW, We AMERICAN SURETY COMPANY, at 3905 Vincennes Road, Suite 200, Indianapolis, IN 46268, Phone: 317-875-8700, a
corporation of the State of Indiana, as Surety,
the defendant,

/tafff^

duly authorized to transact business as Surety in the State of Utah, hereby undertake that
,T~-f~rfrj0<-

._

will appear and answer the charge mentioned above in whatever court it may be presented, and will at alt times hold

si'__

amenable to the orders and process of the court, and if convicted, will appear for judgement and render fa f A.

self in execution

thereof, of if

/vc
hjL fails to perform any of these conditions, that we will pay to _

me~sum of $

/^f/>

^C- ^
City of

K* '
State of
.Dollars,

~/~At?u3 G *-> /?-/

arici if the defendant

self

does not make payment within thirty days after the forfeiture of

the bond as provided by the statute, judgement shall be entered on motion of the Prosecuting Attorney with or without notice, in favor of
the State of Utah and against us as sureties, for the amount set forth above.

Bail Bond No. $550
' /3 •? 7&C/
(Power of Attorney with this number must be attached)
(Bond not valid if more than one (1) power of attorney has been attached)
American Surety Company

ATTORNEY-IN-FACT

State of Utah
Bail Bond License No

104643

_
bad boys bail bonds, mc $10,000 00

6/11/2008

Bad Boys Bail Bonds, Inc
BA10881207

080907718

JEFFERSON.ADRIAN
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THIS OOCUM6NT IS VOID IF THE PINK HEAT SENSITIVE INK BOX IN THE LOWER RIGHT HAND CORNER DOES NOT DISAPPEAR WHEN RUBBED WITH WARM HANDS

f POWER AMOUNT;
$50,000

VOIDIFN0T£XEGUTE0BY:

NOV.13.2008
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American Surety Company
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ASM 13'742-G

('

I Authority of such Attorney-in-Fact ?s limited to appearance bonds. No authorityfeprovided-hereir^foifthe execution oksurety immigrattorf bonds or to guarantee alimony pay\ mentsjines, wage law claims or other paymentsof any kind on behaff of below named defendant The named agent isappomted only 1i> execute the tfond consistent4 with the'
I-'lermsofOTs|jji^farof attorney. The agent js not authorized to act as agent for re<»i^^ service of p r ^ K ^ i n any c ^ ^ a l S ^ i v i l action ~'^ % j
A - ^
J >•/
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and provided this Power-Of-Attorney is filed with the bond and retained as a part of the~court records.-The said Attomey-In-Fact is hereby authorized to
insert in this Power-Ctf-Attqtgey thcThamaoj^thd person on^ose^behalf^this^bond was given.
\ "' f-t
* ^ 3
*—^ ^ - ' ^ ^§£~*
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AUGUST 25,2008
MINUTE ENTRY

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT
IN AND FOR SALT LAKE COUNTY, STATE OF UTAH

DIXON BUILDING, L.L.C., a Utah
limited liability company,

:
:

MINUTE ENTRY
CASE NO.

080907718

Plaintiff,
vs.
ADRIAN JEFFERSON, an individual,
and ROSAE L. JEFFERSON, an
individual,

:
•

Defendants.

The Court has before it a request for decision filed by Bad Boys
Bail Bonds (uBad Boys"), which is currently not a party to this action,
seeking a ruling on its Motion to Set Aside Judgment, for Joinder of Bad
Boys Bail Bonds, and Exoneration of Bond.

The Court notes that on the

same day as Bad Boys filed its notice to submit, the Plaintiff filed an
Objection, which the Court has considered. After reviewing the parties'
respective legal positions, the Court determines that Bad Boys' Motion
is not well-taken and is therefore denied.
Specifically, Bad Boys had the opportunity to seek to intervene in
this action prior to the Court entering Judgment against the Defendants.
Bad Boys failed to do so and cannot now seek to join this action as a

DIXON BUILDING V. JEFFERSON
Defendant.
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Indeed, Bad Boys currently has no standing to advance its

Motion.
Further, the Court agrees with the Plaintiff's Objection in that Bad
Boys was or should have been aware that this is a civil lawsuit dealing
with unlawful detainer and not a criminal action, which is apparently the
typical forum where Bad Boys issues bonds.

Regardless of the alleged

representations from court personnel, Bad Boys is in the business of
issuing bonds and, again, should have been aware that a possession bond
is very different from a bail bond.

Finally, the Plaintiff is correct

in pointing out that Bad Boys is not left without a remedy because it can
pursue one against the Defendants in this case. Accordingly, the Court
denies Bad Boys' Motion to Set Aside.
This Minute Entry decision will stand as the Order of the Court.
Dated this

.day of August, 2008.

ROBERT P. F.
DISTRICT COU

DIXON BUILDING V. JEFFERSON
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MAILING CERTIFICATE

I hereby certify that I mailed a true and correct copy of the
foregoing Minute Entry, to the following, this c\Q

David L. Bird
Nickolas S. Rice
Attorneys for Plaintiff
170 S. Main Street, Suite 800
Salt Lake City, Utah 84101
Adrian Jefferson
Rosae Jefferson
2160 S. Highland Drive
Salt Lake City, Utah
84106
C. Danny Frazier
Attorney for Bad Boys Bail Bonds
P.O. Box 168
Draper, Utah 84020

day of August, 2008:

MEMORANDUM DECISION
NOVEMBER 24,2008

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT
IN AND FOR SALT LAKE COUNTY, STATE OF UTAH

DIXON BUILDING, L.L.C., a Utah
limited liability company,

:

MEMORANDUM DECISION

:

CASE NO.

080907718

Plaintiff,
vs.
«
ADRIAN JEFFERSON, an individual,
and ROSAE L. JEFFERSON, an
individual,

:

Defendants•
This matter came before the Court for a hearing on November 19,
2008, in connection with the Plaintiff's Motion for Order to Show Cause
and Bad Boys Bail Bonds, Inc.'s ("Bad Boys") Motion to Reconsider the
Court's ruling with respect to its Motion to Set Aside Judgment. At the
conclusion of the hearing, the Court took the matter under advisement to
further consider the parties' respective positions and to again review
the file in this matter.

Being now fully informed, the Court rules as

stated herein.
The Plaintiff's Motion for Order to Show Cause asserts that Bad Boys
should be held in contempt for failing to comply with the Court's Minute
Entry decision, dated August 25, 2008.

In response, Bad Boys re-argues

the positions it previously took in its Motion to Set Aside Judgment,
which

the

Court

unpersuasive.

denied.

The

Court

again

finds

these

arguments

The fact remains that Bad Boys was uniquely qualified to

DIXON BUILDING V. JEFFERSON
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discern the difference between various types of bonds. Clearly, Bad Boys
understood that it was posting a bond in the context of a civil case and
not a criminal case.

It now appears that Bad Boys should have sought

legal counsel about the potential implications of posting a bond for an
unlawful detainer action.

Its failure to seek counsel and its purported

reliance on court personnel does not relieve Bad Boys of its obligations
under the bond.
Based on the foregoing, Bad Boys' Motion to Reconsider is denied.
The Court will stave off a finding of contempt if Bad Boys complies with
the Court's August 25, 2008, Order, within ten (10) days of this Minute
Entry decision.

Otherwise, the Court will grant the Plaintiff's Motion

for Order to Show Cause.
This Memorandum Decision will stand as the Order of the Court.
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MEMORANDUM DECISION

MAILING CERTIFICATE

I hereby certify that I mailed a true and correct copy of the
foregoing Memorandum Decision, to the following, this_
November, 2008:

David L. Bird
Nickolas S. Rice
Attorneys for Plaintiff
170 S. Main Street, Suite 800
Salt Lake City, Utah 84101
Adrian Jefferson
Rosae Jefferson
2160 S. Highland Drive
Salt Lake City, Utah
84106
C. Danny Frazier
Attorney for Bad Boys Bail Bonds
P.O. Box 168
Draper, Utah 84 02 0

<
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_day of

TRANSCRIPT OF HEARING
NOVEMBER 19,2008

IN THE THIRD JUDICIAL DISTRICT COURT
OF SALT LAKE COUNTY, STATE OF UTAH

U i -.

DIXON BUILDING,
Plaintiff,
vs.

Case No. 080907718

ADRIAN JEFFERSON, et al,
Defendant.

Order to Show Cause Hearing
Electronically Recorded on
November 19, 2008

BEFORE: THE HONORABLE ROBERT FAUST
Third District Court Judge

APPEARANCES
For the Plaintiff:

Nic Rice
(No information provided)

For the Defendant:

C. Danny Frazier
P.O. Box 168
Draper, Utah 84020
Telephone: (801)572-5155

Transcribed by: Beverly Lowe, CSR/CCT

1909 South Washington Avenue
Provo, Utah 84606
Telephone: (801) 377-2927

FILED

UTAH APPELLATE COUffiTS
MAR 1 9 2909

ynmui-cH
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P R O C E E D I N G S

2

(Electronically recorded on November 19, 2008)

3

COURT BAILIFF: All rise.

4

in session.

5

may be seated.

The Honorable Judge Robert Faust presiding.

6

THE COURT: Thank you.

7

COURT CLERK: For 8:15.

8

THE COURT: —

9

me.

Third District Court is now

Remember it.

This was set for 8

You

—

8:15, so I am late, and you've caught

It won't happen again.

10

MR. FRAZIER: We won't tell anyone.

11

THE COURT: Yeah, how can I get mad at people who are

12

late when I myself don't even know what's going on, right 9

13

MR. FRAZIER: Uh-huh.

14

THE COURT: All right.

Now, if I recall, on this one

15

—

and help me to get back up to speed while we're booting up

16

the computer and so forth.

17

with respect to the type of bond that was placed.

This is the case that has an issue

18

MR. FRAZIER: Correct.

19

THE COURT: And there was some sort of issue with the

20

nature of the type or the characterization of the bail bond

21

that was issued; it shouldn't have been issued for that type

22

of a case, visa-versa, something to that effect.

23

So we're all on the same page.

24
25

All right.

All right, Counsel, please let's have you formally put
your appearances on the record, and we'll go from there.

-31
2

MR. RICE: Nic Rice on behalf of the Dixon Building,
LLC.

3

THE COURT: Thank you.

4

MR. FRAZIER: Your Honor, Danny Frazier on behalf of

5

Bad Boy Bail Bonds.

6
7

THE COURT: All right, thank you.
the o^e

up first, Mr. Frazier, right?

8

MR. FRAZIER: No.

9

THE COURT: Oh, it isn't?

I guess you would be

Is it your motion?

10

MR. FRAZIER: It's their order to show cause.

11

MR. RICE: Your Honor, it's an order to show cause why

12

judgment shouldn't be entered, and Bad Boys shouldn't be held

13

in contempt for failure to obey this Court's July 7th order, and

14

subsequent minute order on August 25th denying their motion to

15

set aside the order.

16

THE COURT: Okay.

17

MR. RICE: I don't know if your Honor would like to

18

hear

—

19

THE COURT: Go ahead.

20

MR. RICE: —

21

THE COURT: You tell me why you think they need to be

22
23

argument from me on this, or

—

held in contempt.
MR. RICE: Well, the —

dating back to the July 7th

24

order from —

of the Court, stating that they are required to

25

forfeit $10,000, this goes back, your Honor, to an unlawful

-41

detainment proceeding that was held before the Court.

The

2

defendants in the case were Adrian and Rose A. Jefferson, your

3

Honor may recall.

4

track unlawful detainer calendar.

It came from an initial hearing on the quick

5

The Judge that was presiding over that was Judge Dever;

6

and he, at the conclusion of that quick track unlawful detainer

7

calendar hearing, he said, "Defendants — " the Jeffersons

8

"you either have to be out in three days, or you can post a

9

$10,000 possession bond, or remain on the premises, and pending

—

10

a hearing before the assigned Judge," which is your Honor, and

11

that's how he left it.

12

Well, they —

Jeffersons filed a bond with the Court

13

within the 72 hour time frame, and were thereby -- the Court

14

allowed them to remain in possession of the premises until the

15

hearing was held, which was a month later.

16

THE COURT: But Bad Boys is saying the type of bond

17

that was issued was really an appearance bond, not a possession

18

bond, right?

19

MR. RICE: You —

20

THE COURT: All right, just so I'm tracking with you.

21

All right, go ahead.

22
23

MR. RICE: Yeah, and so the bond —
the Court's order from —

24
25

correct, your Honor.

I'll find it

I mean, clearly in

—

THE COURT: Are we looking at the minute entry of
August

25 t h ?
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MR. RICE: Well, August 25th, but you're going

2

THE COURT: Is there one more —

3

recent

—

is there any more

—

4

MR. RICE: No, that's the most recent.

5

THE COURT: All right.

6

MR. RICE: —

There's a

—

July 7th order and the August 25th minute

7

entry.

8

order that was entered by —

9

it is, June 11th.

Prior to that, on the -- when the bond was posted, the
by Judge Dever was on, I believe

10

It says here -- this order says -- "You are — " or "To

11

the defendants, Adrian Jefferson and Rose A. Jefferson, you are

12

hereby ordered to either, one, execute and file a possession

13

bond in the amount of $10,000 in the form of a cash bond or

14

property bond, payable to the clerk of the Court for the

15

benefit of the plaintiff Dixon Building, LLC for all causes

16

and damages actually a judgment against you in this action.

17

Such bond be posted with the clerk of the Court by no later

18

than Thursday, June at 10 —

19

alternatively to vacate the premises."

20

12th at 3 o'clock p.m., or

So I mearW the order of the Court is clear that this

21

—

22

unlawful detainer proceeding and law, and what was stated

23

by the Judge at the hearing, thiss had to be a cash bond or

24

property bond.

25

and consistent as5 well with unlawful detainer statutes,

It doesn' t —

it makes no sense in th is --- m

this

-61

area of law to have required an appearance bond.

If the

2

Jeffersons weren't to have appeared later, default would have

3

been entered against them, an order to show cause entered.

4

mean, there's no —

5

isn't a criminal proceeding.

6

detainer proceeding.

no basis for an appearance bond.

This

It's a really civil unlawful

7

THE COURT: Has this matter been appealed?

8

I granted the extension of time to file an appeal.

I see that

9

MR. FRAZIER: Well, your Honor, based on the other

10

information, I did not effect any further documentation as

11

yet, especially with this hearing occurring.

12
13

I

So we

—

THE COURT: Well, normally on an appeal, wouldn't you
have to post for the purposes of appeal9

14

MR. FRAZIER: And that would have been another issue

15

effecting or trying to determine what the amount of any type

16

of bond would have been.

17

larly, like I said, with the order to show cause upcoming, and

18

attempted to let this matter be handled in that fashion, and

19

possibly appeal from here.

20
21
22

So I left that issue alone, particu-

THE COURT: Anything else you'd like to add, Counsel,
before I hear from Mr. Frazier9
MR. RICE: Well, I would like to add that, you know,

23

our client followed all the steps that are asked of a landlord

24

to, you know, avoid the (inaudible) procedure, did everything

25

that was asked of him.

-71

At the end of the hearing the Court ordered either

2

-- for the defendants either to vacate or post a bond.

3

posted a bond.

4

time.

5

are into ltj1,500.

6

only being -- I mean, getting nothing.

7

through this .

8
9

They

Our clients waited, you know, the extended

Forfeited another month's rent for doing so, and they
Now at the end of the day, they're not
Bad Boys is profiting

THE COURT: Well, they made a motion to set aside the
judgment, you know, and to join; and you have my 25th ruling.

10

I just reviewed that, which, you know, said they're not really

11

party to the suit.

12

I guess that was the issue you were looking to appeal.

So they didn't have standing, and so forth.

13

MR. RICE: Well, and

14

THE COURT: —

15

So --

—

all right, Mr. Frazier, let's hear from

you, if we could.

16

MR. FRAZIER: Your Honor, this is a matter, as has been

17

indicated, I really can't take issue with a lot of what has

18

been said, because it clearly points to the fact of the matter

19

here.

20

clearly a circumstance which renders this judgment against Bad

21

Boys, at least, to be one that's subject to being return

22

overturned, due to a mistake, simply because the documentation

23

—

This is a mistake, which under Rule 60(b) should —

is

—

well, let me just start at the beginning.

24

I have Larry Noack here, representative of Bail Bonds

25

Company, who did in fact go and question the efficacy of being

1

able to use an appearance bond in this particular situation.

2

So he contacted another individual that we have here, Kapialoni

3

Kitae, who is a clerk at the desk m

4

the Court.

Kapialoni will specify that she also had a question

5

about this, because this is in fact the type bond that's been

6

dis —

7

or any type of property bond.

8
9

or contemplated, an appearance bond, not a possession

She will state she got authority from her supervisors
to use this appearance bond in this place, guaranteeing the

10

appearance of the Jeffersons. This information was communicated

11

by her to Mr. Noack, who then said, "You sure?"

12

THE COURT: And who does she work for again?

13

MR. FRAZIER: The Courts.

14

THE COURT: Downstairs?

15

MR. FRAZIER: Yes.

16

THE COURT: Okay.

17

MR. FRAZIER: She was told yes, to do that, by her

18

supervisor.

So Mr. Noack went ahead and posted it.

We then

19

filed our motions.

20

Mr. Robert Herrera here, from the State Insurance Commission,

21

filing a complaint for his failure -- Mr. Noack

The plaintiffs went further, contacted

—

22

MR. RICE: Objection, there was no complaint filed.

23

THE COURT: All right, well

24

MR. FRAZIER: Well, it may not have been a ver —

25

formal one

—

—
a
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THE COURT: A formal one.

2

MR. FRAZIER: —

but Mr. Herrera will testify he had

3

conversations with the folks from the plaintiff's office,

4

indicating that hey, they're not —

5

on this bond.

6

they're refusing to pay

He then made a phone call, that he will testify

7

about, to Mr. Noack's office.

8

Mr. Herrera - during which Mr. Noack explained to Mr. Herrera

9

the exact circumstances surrounding this particular situation.

10

They then spoke —

Mr. Noack and

Since then, no actions have been taken by the Insurance

11

Commission against Mr. Noack or Bail —

12

Again, because this is not the type bond.

13

also testify he has extensive experience m

14

the types of bonds, bail bondsmen, that are issued under the

15

rules that they have at the Insurance Commission.

16

Bad Boys Bail Bonds.
Mr. Herrera will
dealing with bonds,

He is also willing to testify here today that he

17

has reviewed this particular bond in this case.

18

appearance bond; nothing more, nothing less.

19

THE COURT: Now, wait a minute.

This is an

To go --

Refresh my memory.

20

Okay, obviously your client was contacted m

21

a bond --

22

MR. FRAZIER: Uh-huh.

23

THE COURT: —

24

MR. FRAZIER: Yes.

25

THE COURT: No dispute about that?

right?

order to provide
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MR. FRAZIER: None.

2

THE COURT: And there's no dispute, is there, that they

3

received the appropriate funds for the delivery of the bond

4

MR. FRAZIER: Yes.

5

THE COURT: —

in the case.

—

So they've been paid;

6

and you were asked to guarantee a certain type of what

7

performance or action or contact, whatever, you know.

8

they knew there might be an obligation on their part, did they

9

not, if something went awry or amiss; and they would have to

10

—
I mean,

pay out on their bond?

11

MR. FRAZIER: Yes.

12

THE COURT: All right.

13

MR. FRAZIER: Under the terms of the bond.

14

THE COURT: Okay.

15

MR. FRAZIER: For an appearance only.

16

THE COURT: Talk to me about who it was that obtained

17

the bond and -- with your client, and what the discussions

18

were back and forth?

19

With your client, in not understanding what was needed; with

20

the other side and what they asked for, and your client not

21

catching it?

22

off track with respect to having the wrong type of bond issued;

23

whose fault is that?

24
25

Where do you think the mistake lied?

I mean, where —

where do you think things got

MR. FRAZIER: Wow, I hate to assign blame or fault,
but I guess

—
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THE COURT: I mean, well --

2

MR. FRAZIER: —

in this particular sit —

this

3

situation, I would say the Court, because a cursory, even,

4

review of the bond —

5

Dever or his office who reviewed it —

6

the bond itself, with the documents that were m

7

would indicate on the power of attorney from the bonding

8

company --

9

and again, it was Judge Dever's

THE COURT: But wait a minute.
the first place 9

—

a cursory review of
the file,

Who went to go get

10

it m

Judge Dever says, "Post a bond," but

11

the Judge himself or the Courts don't go out and get the bond.

12

It's the

—

13

MR. FRAZIER: The defendant.

14

MR. COURT: Well, yeah, to get it.

15

MR. FRAZIER: Right.

16

THE COURT: So what happened in the discussions, if we

17

know, between the defendant and the bond company as far as what

18

they were asked to provide and what they did provide 9

19

MR. FRAZIER: As far as I'm aware —

and Mr. Noack will

20

correct me if I'm wrong -- he was advised by Mr. Jefferson,

21

the defendant in this case, that the bond that he could post

22

was the appearance bond that Mr. Noack could provide.

23

he was certain that that was what the Court had allowed and

24

authorized.

25

bond.

That

Not a possession bond, not some sort of property

That was not the understanding or communication between
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Mr. Noack and Mr. Jefferson.

2

THE COURT: Okay, and then so you're indicating that

3

his office then contacted the Court clerks downstairs when

4

that was being --

5

MR. NOACK: No.

6

THE COURT: —

7

posted, because issues were raised by

the clerk's office; is that right'

8

MR. FRAZIER: And because Mr. Noack

9

THE COURT: Is that right 7
MR. FRAZIER: —

10
11

was not aware of —

—

or was not

completely certain that this could be used in this fashion.

12

THE COURT: Okay.

13

MR. FRAZIER: But I can —

14

THE COURT: Tell me how the clerk's office downstairs

I don't think there's

—

15

got involved, where this young lady went back to speak to a

16

supervisor to make sure that it was an acceptable bond to take.

17

How d id that come about?
— was that on your request9

18

MR. FRAZIER: How did that

19

MR. NOACK: I contacted Judge Dever's cl erk, Darla

20

Cruz; and Darla had said yes, I can - - that that particular

21

case was a bond.

22

speci fy.

23

for appe arance.''

24

to me m " I said, "I've never posted a civil case ."

25

"You' re allowed to on this case."

She then sent me th is docket, which doesn't

She says, "It just says $10 ,000.
I told her I'd —

You may post it

"Ihat doesn' t sound right
She says,
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So then when I came in to post bond with Mr. Jefferson,

2

I then approach the front clerks.

3

"You know what, I've never done this before.

4

I'm not allowed to do this; but the Judge is claiming that on

5

this case I can post a $10,000 bond, guaranteeing that they

6

will fight the eviction."

7

At that time I told her,
As far as I know,

I says, "If that's not the case --" and you can ask

8

Kapialoni —

I says, "If that's not the case, if it's anything

9

other than appearance, I do not want to post this bond."

I

10

says, "I just want to guarantee the appearance.

11

confronted the front clerk —

12

Darla Cruz, who we tried to subpoena, but she was out of town.

13
14

desk clerk after hearing it from

MR. FRAZIER: She's out of town.
days to prepare this.

We only had seven

Then you spoke with

15

MR. NOACK: Kapialoni.

16

MR. FRAZIER: —

17

THE COURT: All right.

Kapialoni -

18

MR. FRAZIER: —

—

19

THE COURT: —

20
21

once —

That's how I

—

Kapiolom, who then

spoke

—

tell me just briefly what happened on

on your end, and what you understand.
COURT CLERK: Larry came up to my window and said

22

that he wanted to post a bond for a civil case, and it was

23

on a first appearance bond.

24

because we usually don't do that for civil cases.

25

to my supervisor, who was

—

I didn't know if we could do it,
So I talked
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THE COURT: Who

—

2

COURT CLERK: —

Marlene

3

THE COURT: Okay.

4

COURT CLERK: —

—

Bills, and she said it was okay,

5

because it was a paperless bond for their first appearance

6

only.

So I took it.

7

THE COURT: Okay.

8

COURT CLERK: And I didn't post it.

9

other clerk to post it.

I gave it to the

She had a question about it, too,

10

but she talked to the assistant clerk of the Court, who is

11

Chris Daylies, and she said that it was okay to post it as

12

well; but it doesn't show m

13

just the non-paperless first appearance bond.

14
15

THE COURT: Okay.

the docket that we took any money,

Anything else we need to know from

her, Counsel?

16

MR. FRAZIER: Not at this point, unless the Court might

17

have further questions or we might, but no.

18

point out, your Honor

19
20
21

I just want to

—

THE COURT: Well, how do you recommend we solve the
problem?
MR. FRAZIER: Well, your Honor, the only way to solve

22

the problem is to look to the people who are responsible for

23

the eviction and for incurring the debt on that particular

24

matter, which is the Jeffersons.

25

THE COURT: And that was going to be my question.
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Where are they; do we know?

2
3

MR. FRAZIER: Well, we were going to try to subp oena
them to have them h ere, but my client --

4

MR. NOACK: They're

5

MR. FRAZIER: —

6

THE COURT: They're —

I'm sorry?

7

MR. NOACK: They're

Chicago, Illinois.

8

after the wh ole thing came down when I was told.

—

14

against them 7

18
19

They won't

So

—

THE COURT: Well, I was going to ask you, don't you

13

17

in

MR. NOACK: I don't know, but I refunded their money

12

16

yeah, indicated they're out of town.

THE COURT: They st ill live here, right?

10

15

Chicago.

be back unti 1 the 25th.

9

11

in

wouldn't you still have an c
ability for a cause of action

MR. FRAZIER: Not unde r the conditions of the bond,
your Honor.
THE COURT: Your bond?

You just say, "Pay this, and

I stand up to it regardless"?
MR. FRAZIER: That is the problem with this.

If you

20

read the bond terms, there is no term for him having any

21

recourse against them under the -- under the bond language.

22

MR. NOACK: As long as he appears, and since he said

23

MR. FRAZIER: Exactly.

24

MR. NOACK:— it wasn't an appearance bond on July 17th,

25

I refunded the thousand dollars I had taken, and told them that

—
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I wasn't —

2

my attorneys.

3

that this was missed.

So I had to give it over to

THE COURT: And when you refunded the money to them,

4

what efforts, if anything, did you do to come to the Court to

5

get your bond off the hook for this

6
7

MR. NOACK: I contacted my attorney.

He was filing the

motions,

8
9

—

THE COURT: All right.

Let me ask you this.

Can you

tell me anything that you are aware of that the plaintiffs have

10

done wrong or incorrect in the process of having the bond put

11

up or involved in the case?

12

MR. FRAZIER: To be honest with your Honor, yes.

13

THE COURT: Okay.

14

MR. FRAZIER: I think in a number of instances.

I

15

don't believe that this, on its face, constitutes good faith,

16

when they see this was not a property bond or a possession

17

bond.

18

not a property bond or possession bond.

19
20

The documentation in the file indicates that this is

THE COURT: How do you know that they saw what the bond
was and the type and condition of it?

21

MR. FRAZIER: I don't.

22

was there for them to review -

23

THE COURT: Okay.

24

MR. FRAZIER: —

25

THE COURT: —

All I know is the documentation

Okay, so -and whether they chose to or not

—

so okay, that's fine; but are you aware
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1

of any active conduct or any active information that they knew

2

that this was an incorrect type of bond and should have brought

3

it to anybody's attention?

4

aware of anything the plaintiffs have done wrong here.

I'm ]ust trying to see if you are

5

MR. FRAZIER: All I know is that I told them.

6

THE COURT: Sure, after your involvement; but that was

7

after the bond problem had already risen, correct"7

8

MR. FRAZIER: Yes.

9

THE COURT: Okay.

How about before any of this?

10

MR. FRAZIER: Not that I'm aware of.

11

THE COURT: All right.

12

MR. FRAZIER: That's the reason for the 60(b)

13

THE COURT: Okay.

14

MR. FRAZIER: -- provisions, I believe, your Honor.

15

THE COURT: All right.

16

MR. FRAZIER: It's not a question of who was at fault

17

or who did anything wrong.

18

that under 60(b) I think it clearly falls.

19

THE COURT

—

It's simply one of those issues

All right.

Let me see if I can accurately

20

summarize this, if I may, all right?

21

a bond needs to be posted in this urLlawful detainer eviction

22

case, correct?

The iJudge ind.icates that

23

MR. FRAZIER: Yes

24

THE COURT : The defendants contact your cli 3nt and

25

indicate they need a bond

There is obviously .some misunder-

-181

standing on the part of the Jeffersons or somewhere at that

2

point m

time, that they believe that an appearance bond

3 J would be an appropriate bond to be used in this type of case.
4

MR. FRAZIER: Yes.

5

THE COURT: And on that understanding, to some degree,

6

and then partial reliance, your client starts to go through

7

the process.

8

contacts Judge Dever's clerk, and raises the issue with that

9

clerk.

The question still arise in his mind.

That clerk, according to your representation, assures

10

him that it's fine, that it's appropriate.

11

forward.

12
13

So he

No problem, go

MR. FRAZIER: That according to the representations
of the clerk as well.

14

THE COURT: You're one step ahead of me.

15

MR. FRAZIER: I'm sorry.

16

THE COURT: —

So

—

he takes the next step, goes downstairs,

17

starts to file the paperwork, raises the issue one more time to

18

make sure that it's fine.

19

it's somewhat of an unusual situation of an appearance bond

20

a civil case, raises it with her supervisor, but no funds are

21

ever actually deposited with the Court, just a paper trail.

22

The Court clerk, also seeing that
m

The supervisor indicates, supposedly, "That's fine,

23

no problem," and the bond is then placed.

The situation then

24

comes to a conclusion in the underlying merits of the case; and

25

plaintiff now wants to be reimbursed for its expenses that it's
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had, and seeks to recover those from the bond.

2

this issue arises .

3

That's when

In the interim, as I understand it, once you found

4

out about all of this problem, you refunded the money that you

5

received for the payment of the bond in full to the Jeffersons;

6

and they are now in Chicago, possibly returning.

7

if permanent or not, correct?

8
9

We don't know

You're stuck here with the present situation, and then
my rulings in regard to

NV

Too late.

You didn't make yourself a

10

party.

11

cetera; but you contacted Counsel as soon as you refunded the

12

money to try to help you out of the situation.

13

that an accurate synopsis of the events?

14

Should have done it before judgment was entered," et

Is that —

is

MR. FRAZIER: I believe so, your Honor; and it clearly

15

indicates that there's nothing on the part of my client that he

16

did wrong either.

17
18

MR. RICE: We do have, your Honor I'm sure understands,
multiple statements of hearsay

—

19

THE COURT: Sure.

20

MR. RICE: —

21

MR. FRAZIER: Yeah, we can rectify that.

22

in this line, which

—
If we have

more time, we can bring everybody here.

23

THE COURT: No, I don't

24

MR. RICE: We've had a lot of time since these motions

25

were originally filed.

—
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MR. FRAZIER: We only had seven days since the time

2

MR. RICE: No, since —

—

say if we date it back, as

3

well as —

you know, I understand, your Honor, but I just

4

wanted to point that out on the record, that there are multiple

5

statements of hearsay.

6

THE COURT: I understand.

7

MR. FRAZIER: I think Mr. --

8

THE COURT: Anything else?

9

MR. FRAZIER: —

Noack

—

10

THE COURT: Yes, you wanted to say something?

11

MR. NOACK: The reason I had refunded the money, I

12

was contacted by the plaintiff's attorney, saying that they

13

wanted to serve me with paperwork.

14

individual or somebody else.

I'm not sure if it was this

15

THE COURT: It was probably to commence collection.

16

MR. NOACK: Right, exactly, for the pay —

17

—

18

an appearance bond."

19

appearance bond."

20

should know better."

21
22

and I told them at that time that —

and I says

I says, "No, this was

I says, "The bond we posted was an

Then he said at that time, "Well, you

THE COURT: And had you already paid them back the
thousand -

23

MR. NOACK: That's when, at that time

24

THE COURT: Okay, so

25

MR. NOACK: —

—

—

when he told me, "No, that was an
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appearance bond."

2

and he says, "Well, no, we're going to have to fight this."

3

says, "Well, look, I'm -- if I don't deserve this money — " and

4

you can ask it straight out to him -- "I will give it back.

5

When I contacted Mr. Frazier about that,
I

He had told me at that time, "Let's wait until this is

6

over."

7

and what I'm supposed to, I don't feel the obliga -- the right

8

to take this fellow's money."

9

time.

10
11

I says, "No, if I'm not —

if I didn't post that bond

So I had returned it at that

THE COURT: What discussions, if anything, have you had
with the Jefferson's since this problem arose 9

12

MR. NOACK: I have not —

13

twice.

14

right after I received the call.

15

days ago on Friday

I've spoke with them, well,

Right after it happened, to give them the money back
Then I spoke to them four

—

16

THE COURT: And

17

MR. NOACK: —

—
and to try to get them subpoenaed to

18

come to Court.

19

We'll write a notarized letter and fax it to the Court," and

20

I says, "That doesn't work."

21
22

—

They claim, "We're out of town m

Chicago.

THE COURT: Refresh my memory of what the total amount
here is that you're asking for.

23

MR. RICE: The bond itself was $10,000.

24

THE COURT: Yeah, 10,000.

25

MR. RICE: The judgment against the Jeffersons is

-22$19,000 —

over $19,000.

2

THE COURT: Okay.

3

MR. FRAZIER: And if I understand lt correctly, hasn't

4

there something been —

5

Jeffersons are still retaining possession of the property or

6

not?

7

had something worked out to where the

MR. NOACK: They had said they' re not.
MR. RICE: No, that was stated m
THE COURT

their affidavit.

Oh, okay.

10

MR. RICE: Completely baseless

11

MR. FRAZIER: That's what he —- that's what he had

12

claimed -

13

THE COURT

14

MR. FRAZIER: —

15
16
17

All right.
but they were —

then stated that

they're not.
MR. RICE: That's the problem with the hearsay we have
in this case

18

THE COURT

19

MR. RICE: That statement is -

20

THE COURT

21

MR. RICE: —

22

THE COURT : —

23

MR. RICE: Yeah, as of July.

24

THE COURT

25

MR. RICE: They state m

All right.

But they're out of —
completely

—

—

they're out of 1che premises, and

immediately

—

—

their affidavit they're still

-231 I in the premises today.
2

THE COURT: Okay.

3

MR. RICE: I mean, this is

4

MR. NOACK: I went to arrest him.

5

—
That's how I found

out he wasn't there, when --

6

THE COURT: All right.

7 I

MR, NAOCK: —

the whole thing, there was supposed

to be 180 days after the bond or whatever to find him.
9 I didn't want to pay again.
10 I location.

11

So I

We went to arrest him from that

That's when we found out he was no longer there.
THE COURT: All right, and what other information do

12

we need to handle from the gentleman from the State on the

13

insur

14
15

—
MR. FRAZIER: Your Honor, other than what I've

proffered --

16

THE COURT: —

17

MR. FRAZIER: —

18

THE COURT: And we want to make sure you don't feel

19
20
21

that we have —

that we have —

right.

or indicated, that's it.

your trip down here was wasted.
MR. FRAZIER: Or that I misstated or mischaracterized
his testimony m

any way.

22

THE COURT: Is what Counsel represented accurate?

23

STATE ATTORNEY: Yes, it is, your Honor.

24

THE COURT: All right, and so basically when this was

25

brought to your attention, you didn't see any problems that
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required any action on behalf of the State to take 9

2

STATE ATTORNEY: On behalf of the State, we weren't

3

allowed to collect on that bond, because it wasn't a bail bond,

4

an appearance bond.

5

In statute 31(a)-35-504, it will not allow us to collect on

6

anything other.

It was —

THE COURT: All right

7
8

it very much.

9

jury trial that starts at 9.

it was something other than.

Thank you.

I appreciate

Let me think about this, if I may.

I have a

I need to spend a few minutes

10

with Counsel before we do that so we don't hold up the jury,

11

Counsel.

12

more time.

13

do, okay 7

I'm going to take this and take a look at it one
Then we'll contact you about what we're going to

14

MR. FRAZIER: Yes, your Honor.

15

THE COURT: I'm sorry that you were delayed in coming

16

in; but again, it just kind of —

we've had a slight change

17

m

18

cracks on that on one other calendar.

personnel, and I think it just kind of slipped through the
So —

19 i

MR. RICE: Thank you, your Honor.

20 j

THE COURT: —

21

MR. FRAZIER: Yeah, no worries.

22

THE COURT: Well, thank you very much; I appreciate it.

23

MR. NOACK: If I

24

THE COURT: Yes.

25

MR. NOACK: If I may, the Court docket that I was given

all right.

-
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to from the Court clerk off exchange

—

2

THE COURT: Oh, we found that, absolutely, and

3

MR. NOACK: —

—

okay, it never specifies "cash only" or

4

"property bond" on that docket.

5

the things we base posting it on, is it says a $10,000 bond in

6

order to stay.

7

order, when I was doing this

So that's one of the —

It doesn't say property possession.

one of

So the

—

8

THE COURT: Then

9

MR. NOACK: —

this is what I

10

THE COURT: —

what you're relying on is the minute

11

entry

—
—

—

12

MR. NOACK: Correct.

13

THE COURT: —

14

MR. NOACK: Correct, yeah.

15

MR. RICE: Your Honor, there was a case —

that the clerk for Judge 3ever typed up?

th ere was an

16

order actual.Ly signed by the Judge in the docket that clearly

17

said, "Possession bond."

18

THE COURT- There was?

19

MR. RICE: Yes, it's the —

20

THE COURT. Okay.

21

MR. RICE: -- June 11th —

22

MR. FRAZIER: Yeah, he quot.ed from it, a nd I' ve seen a

23
24
25

copy of it.
THE COURT

All right.

So it loo ks like ever ybody

misse d it a little bit all the way along, is what I'm kind of

-26hearmg.
MR. FRAZIER: I think that's what happened.
MR. RICE: Well

—

THE COURT: That's what I'm hearing.

All right.

Thank

you very much.
MR. FRAZIER: Thank you, your Honor.
THE COURT: I appreciate it.
MR. RICE: Thank you.
THE COURT: Thank you for coming.
STATE ATTORNEY: Thank you.
(Hearing concluded)

I appreciate it.
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